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Chapter |
INTRODUCTION

Appointment and werms of reference

1.1 When the House of Commons Select Committee on Procedure inguired in 1970-71
into the process of legislation they received a number of proposals aimed at impraving
the form and drafing of Public Bills. (%} Muost of those proposals were beyond the scope of
their inguiry, and they therelore recommended that the Sovernment should appoint a
connnitiee, which would imclude Members and officers of both Houses of Parliament, Lo
review the form, drafing and amendment aof Jegislation. Following the Government's
acceplance of that recoinmendation we were appointed on 7 bay 1973 by the then Lord
President of the Council and Leader of the Feouse of Commeons, the E1 Haon James Prior
MDY, und given these terms of reference {**)

"With o view 1o schieving preater simplicity and clarity in stluie law, 1o
review the form in winch Public Bills are drafied, excluding consideration of
matters relating 10 policy formulation and the legislative programime; 1o consider
any consequential implications for Parlismenlary procedure; and (o make
recanmmendalions™,

Mo mguiry of thes kind hus taken place for a hundred years, the las) being that held by a
Select Compmittee of the House of Commens in 1873 (see paragraph 2.13).

1.2 We understond why the Government decided (o exclude from ocur review the
consideration of policy formulation and the management of the legislutive programrne
saince these are jasues of the clogest imponance 10 the Government's conduct of its own
business, We noled, hewever, that the Select Committee on Procedure, upon whose

recopnnenlwlion we were appointed, proposcd that our terms of reference should be

"t review the fonm, drafiing and ainendment of fvgislation and the practice in the
preparation of tepizlation for presentation to Parliament”,

which would have made it possible lor us 10 study the way in which policy decisions on
particular Bills lead 1@ the preparation of instroctions (e the draltsman. This stage in
drafting has a vital influence on the framing of Bills as they are presesied 1o Parliament.
The manugoment of the Government's lepislalive progranime ahso has an imporlant
bearing oo the forme and drafting of Bills. But these topics were excluded from our
review. We guickly saw thal these restrictions would prevent us from making some
recommendations on the preparation of legisloion which the Goveruwroent might find
helpful, and trough our Chainman we so informed the Lord President of the Council.
The Government accepled that in the course of our review we would inevitably touch
on questions that pught not strictly be within our terms of reference: and they agreed
that if there were any matters relating to Mintsterial responsibility for the drafiing of
lepislanion on which we have observatons our Chairmun could wnle privately to the
Prune Minister abour them. These arrangements originally made with the Government
by which we were appeinted, were confiemed by the present Govemment in April 1974,

1.3 In intgrpeeting our terms of reference we have limited ourselves o making
recomnmendations aboul the form ond drafting of legislation of the Pariament of the
United Kingdom, but cur Report may also be of use 10 those who i future may be
rexponsible for Bills presented to any assembly upon which legislative powers may be
devalved. We were not concerned with subordinate legislabon, which has recently been
the subject of inguiry by the Jomnt Select Compuottee [epislation (The Brooke
Committee).(*) As we were appoinled several months after the United Kingdom
entered the European Economic Community (EEC) we decided 10 consider whal offect
this would have upon the form and draflting of the Tegislaton of the United Kingdom
Parliament.



Method of working
1.4 It hecame clear early in our discussions that there were several topics of a
specialised nature which should first be ¢xamined in some dewail by smaller working
aroups of members of our Comminee, We therefore appointed Sub-Committees to
investigale the following aspects:

(1 Scotland.

(i1) INNorthern Treland.

(iii} The effect of the United Kingdom entry imo the EEC upon the drafting and
interpretation of UK lepislation.

{fiv} The use of computers in relation to legislation.
{v) Parliamentary procedure affecting the drafling of legislation,

The Sub-Committces each prepared reports which were then considered and largely
agreed upon by the main Commiltee. These are st reproduced in this Report since they
were primarily intended wo be working documents for the main Cormittee in its review of
the whole ficid.

1.5 The muin Coppnitlee has met on 47 occasions, all mectings, except for one in the
House of I .ords and one in the Parliamentary Counsel’s Office, were held in the office in
Whitehall placed at our disposal by the Government. The Scottish Subcommiltee met in
Edinburgh on behall of the main Commiltee on three ocrasions 1o hear evidence from
Scotlish witnesses. Our work was interrupled and unavoidably delayed by the two
General Elections in 1974,

Evidence

1.6 Shonly after we were appointed we invited a number of representative bodies whose
views we fell would be of special importance, [ submil wrillen memoranda. We also
received wrilten evidence from other organisations and individuals, A list of those who
suhmitted evidence is given in Appendix A.

1.7 We invited some witnesses 10 supplement their wrilten evidence by giving oral
evidence and others to discuss their views informally with us. Those witnesses who
rave oral cvidence or who had discussions with us are alse listed i Appendix A. A
verbatim record was made of all the oral evidence we heard,

1.4 Both the written evidence we received and the transeripts of the oral evidence are
voluminous, and although it is of considerable interest, we have decided that we could
not justify the cost of printing it for publicatien. We have therefore preferred when
referring to cvidence given, 10 quote the actual words used by our wilnesses, whether in
their wrtten memoranda or in oral evidence. Complele sets of the wntten and oral
evidence we have received have been deposited in the PPublic Record Offices in London,
Edinburgh and Belfast, and in the National Library of Wales in Aberysiwyth.

1.9 W are deeply pratcful to the distinguished and busy people who devoted so much of
their time to giving us the benefit of their knowledpe and experience, expecially those
who came from far across the sea. Each of them 1ook great rouble in giving us their
views on the difficull and often comples problems involved, Although we have paid
arcat atiention w #ll of the evidence and cpinions we recived, we alone accepl
responsibility for our conclusions and recommendations.

Responsibility for Improvement

1,10 We must add that little can be done 1o improve the guality of legislation unless
those concerned in the process are willing to modify some of their most cherished
hahits. We have panticularly in mind the tendency of al} Governments to rush too much
weiphty legislation through Parliament in oo short a time with or without the
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connivance of Parliament, and the inclination of Members of Parliament w press {or (oo
much detail in Bills. Parliamenlarians cannotl have 1t both ways, 1 they really wamt
legislation 10 be sitple and ¢lear they must aceept Bills <horn of unnecessary detail and
gluboration. We cunnot emphasise (oo sirongly that the Government and Parliament
have clear responsibility for the comditian of the statute hook.,

Memhership

1.11 There nas been ne chunge in the membership of the Conumitlee since we wete
appointed. However, Mr Ivor Richard QC. wheo wis a Member of Parlisment from 1964 10
February 1974, was appointed in March 1974 1o be Umnted Kingdom Representative at
the United Nations in New York, and he has been unable o atiend any of our meetings
since then. The present Lord President of the Council agreed, huwever, that Mr Richurd
should rersain @ merober of the Committee; he has received copies of all our papers and
has signed this Report.

Our Seoretariat

112 W wish 1o place on record our real udmiration of the work done for us by Mr
Angus Macpherson, cur Secretary, and Mr Roben Cupyming, our Assistant Scecretary,
both of the Cabinet Office. They have displayed oulstanding skidl and diligence in
marstialling and mastering the large amount of evidence we received, coping with a
rnass of working papers and having evervthing prommptly ready when we needed w
consider it. Upon them also fel] the main burden of preparing successive drafts of the
chapters of our Report. We owe to each of them our hearticst thanks, as we do also to
Miss (G Bickford, our Clerk and Shorthand Typist, whose industry and palience
throughout our work were of great value.

Chapter 1

HISTORICAL BACKGROUND
THE GROWTH OF THE STATUTE BROOK
Early enactrnents

2.1 The classic definition of a sarure by Sir Edward Coke (1549-1634) requires that it
shall have reccived the Vthreefold assent” of Monarch, Lords, and Commeons; but some of
the earliest English legislation (including Magna Canal did not fali within this
definition. It consisted of acts established by roval authority, and there was linle
distinction in practice between those passed by the King in Council, or in a Parliament of
magnales, or in a Pariament of magnutes and commons. Somcthing like a common
form of enaciment appears from the Statute of Westaminster {1 (1285) onwards, and a
clear distinction between statuetes and legistative acts of less authority emerges wwards
the cnd of the 15th century. Even so, when the first official collection, Statntes af the
Realm, was published by the Recard Commission (181{-1828) the object was to
include among the pre-Union English statutes all early English instruments that had
heen “for a long series of years refomed to and accepled as statutes in the couns of law™,
and any intention to attribute degrees of authorty to them was expressly disclaimed.

2.2 In Scotland a definition similar to Coke’s was enunciated by Cruig, who, writing in
the }7th century, stated that "the decrees and stwutes passed by the three estates of the
realm with the roval assent form the proper material of the written law of Scotland™ 1t is
probable that a considerable amount of legislation before 1424 did not fall sirictly
within that definition, but unfortunately many of the public records relating to that
period have heen lost and the reliability of apparently relevant documents 1s sometuncs
unceriain. However, when in the 19th century, not long afier the publication of Statures of
the Realm, a collection -known as the Record Edition- of the recognised post-1424
Scottish Acts was officially prepared, the editors, Thomas Themson and Cosme Inncs,
included in it a scholarly reconstruction of sume of the earlier material (not all, strictly
speaking, “stalnies™) compiled from incomplcle and sometimes Inaceurale sQurces.



The present statule ook

2.3 The pubbished volumes comuining “the stalute hook™{*) are deseribed in Chapter W,
Acts of Parlisment kuave been broadly classified in vwo maln calegories: Public Acts or
“Statutes”, which are upplicable to the genera] vonmnunity, and Privale Acts which
concern the patticular imerest of a private person, public company o corporatien, Of
local autherity, and now form a distinct catepory as “Local and Personal Acts™. Duning
the seven centunics singe Lhe enactment of the carliest statute {1235} recorded in
Stawnes of the Realm, many thousands of statutes (e, public as distinct from private
Acts) have been enacted; despite repeals and consobidation, (**) 3,480 “public general
Acts of Pacliament™ were still in force in whole arin part at the bepinning of 1974.(%%%)
THE DEAFTING OF STATUTES

England and Wales

Before 1869

2.4 In the earliest Umes statules were drafied, in Latin or Nonaan French,(*) by a
committee of judges, counsellors and officials, in response to a petition or bill which
asked for a remedy but left the terms of the remedial uct to the King in Council. In the
15th century the practice began of dralting bills in the form of the act desired. By the
cpd of thal century this became the established method and the carlier practice had been
discontinued. Afier 1487, Parliament appears 10 have handed over the drafting of Bills
{in EnglishW**) to conveyancers, and “from the laconic and often obscure terseness of
our carliest statutes, especially when in Latin, we swueng in the sixleenth, seventeenth
and eighteenth centurics 1@ a verbosity which succeeded oply in concealing the real
matter uf the law under a weller of superflucus synonyms™. During the first halt of the
19th century Government depariments continued to fwrm vut Bills to members of the
Bar, but in addition vacions individuals were employed as Parliamentary draltsmen n
the Treasury, and later in the Home Office

1889 Onwards

2.5 The Parliamentary Counsel Office was established by the Treasury in 1269, and was at
fitsl staffed with the Home Office draftsman, Henry Thring. and only one assistanl.
They became ihe drafismen of the preat bulk of Goverminent lepislation. Tt was only n
1917 that a third Parliamentary Coupsel was appointed. A fuurth was added in 1930,
and two permanent assistams in 1934, The Office has singe grown to its present strength
of 23 (sec Chapter 111

2.6 Since the establishment of the Parlinmuntary Counsel Office, Govemment Bills,
except those relating exclusively to Scotland or Ireland, have generally been drafied by
Parliamentary Counsel, Tn the case of Bills applying to Scotland as well as 10 England
and Wales there is a process of co-openstion hetween Parliamentary Counsel and the
Scottish drattsmen, outlined in Chapters 111 and XIL There have, however, been some
famous major exceptions such as the Sale of Goods Act 1893 (Sir Mauckenzie Chalimers,
befure he joined the Parliamentary Counsel) and the 1925 legislation reforming the law of
property in land (Sir Benjamin Cherry and Sir Arthur Underhill), The present drafting
arrangements (including those for Northern Ireland) are descrbed in Chapter 1.

Seotland

2.7 Scottish legal commentators do not secin to have been very imerested in the method of
fabrication, as distinct from the content, of the statules and there is surprisingly litle
information about the history of Cus. Siv George Mackenzie (1636-1691), however, tells
us that "the luws were drafied by thosc who administered them” presumably measning
the Lord Advocale and the judges of the Count of Session, From the Union unti] the last
guarter of the 19th century it is thought that the work was commissioned from various
private practitioners on an ad hoc basis. 1t was not until 1871 (twe vears afler the
establishment of the office of the Parliamentary Couwnsel o the Treasury) that any
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¥ that year the T sanctioned the
iy for Scotland, rem d by salary, but
2 er counsel. including the Legal Secretary wo
the Lord Advocate, on a fee basis, and the salaried post was al various 1 &
unfilled, or held by the Senior Counsel o the Scotlish Office {ur Private 5]

Procedure. In 1925 the post was formally combined with that of the Lepal Secretary,
and in 1934 an assistant Lepal Secreary and second Parliamemiary Draftsman was
sppotnted. Th are n ght {ull il , who combine their drafling duties
with work as | ] secr 510 the A

REVISION AND RETORM

Early complaints snd propusals

28 As) apoasthe 16th 171h thire were in England many expressions of
dissatis  on with, and pr s fo ing, the drating of stalutes and the shupe of
tihwe statoe book, These early critics ingluded Edward VI {"l would wish that ., . the
Ui nid
nd m,
a8 an
Realm™), James 1 {(“divers cross and cuffi
reviewed and reconciled; and . . . all conir

and Sir Francis Bacon, when Automey General (“ihe reducing of concwrent statutes.
heaped one epon another, 1 one ¢lear and uniform law™).

o, th il e
425 £x ki
C nt”’ 0
1ssions with simolar purp fiollo over the years, with ing res In
th cemtury and in recent ¥ comp 5 have centred mginly ¢ techn of
of d,ow clumsiness and
5, otlis mgue which s
ETl 1o 5

210 There is a familiw ting, (oo, in the words of Thomas Jefferson, one ol the
“revisers’” appointed after American Independence ta survey the Parliamentary statules

pre-dating Independence and select 1 ne € a5
decided, by says, “to reform the siyle ish £s of
Assernbly, which, from their verbosity, th 51 i ol

case within case and parenthesis within

certainty by saids wod aforesaids, by ors

really render exed and ;

hut to the la £." The in

cl hapter X) i3 no new discovery.

th was Lo aim al “simplicity of style . . . so far as was safe”

Statute Law Crnmnissions

2.11 In the compilation of the Stuuites af the Realm {(1510-1 828 no attempl was matle 10
discard whai was obsolete, From 1834 onwards, however, in @ move wowards revisiomn, a
number of commissions sat. The First Report of the Statute Law Commissioners (1833)
contained some severe 1 on “the im tions it the slalnie law™, but it was
not until LR&] thas the Statute Law on Acts began. These have, over the
years, got rid of a large quantity of obsolele matter: one Act of 1867 alone repealed
1,204 sratutes,

The Statute Law Commitiee

242 This tee s lished in 18608 to are an edit tes Revised.
15 subseqy story and thies are outlined, the suCces s of Slatules
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Revised deseribed, in Chapter V. We recommend in Chapler XVIII that it should
assume some fresh respensibilities for serutiny of legislanon.

The Select Committee of 1875

2.13 A Seleat Commites of the House of Cammaons was set up n 1873 10 consider
“Whether any and what means cun be adopted to improve the manner and language of
current legisiation”. This wus 2 resumption of an inguiry which had been referred to
anoiher Select Commitiee in 1857 as a result of o Report from the Stale Law
Commissioners. The Commissioners had criticised the confused and unsatisfaclory
stute of the stmtute book, the verbose and obscure languape in which statutes were
drafied, uncenainiics about the effects of new legislation on ¢xis1ing law, and confusion
resulting from l-considered amendments made in Parliaiment. They had sugpested the
sppointment of an officer or Board to whom either House might refer Bills for advice on
their effects on extsting law, their lunguage and structure, and the repeals and
amendments 1o be eflfected by them. The 1857 Select Committee was gveriaken by a
dissolution of FParliameny before it had made any recommendaunns. The 1875 Select
Commintes cxpressed approval of the institution of the Office of Parliamentary Counsel,
and took the view that the evils arising from alleged imperfections of dralting were now
comparatively few, though they criticised referential legislatien in one of its forms: the
method of drafling by which a reference is made w pants of other Acts of Parliament,
“some of which are repealed, some wmended and others kept alive subject o the
conditions comained n the amending 13117, They rejected the Commissioners’
suppestion that Bills might he referred by either House to a scrutinising officer or
Roard. The Select Committee’s own suggestions were that Bills should be accompanied
(as they now are) by explapatury mermoranda; that model clavses might be prescribed
fur zencral use; that an Act dealing with interpretation should be passed (as was done in
18893 and that amendments of substance Imroduced in Parliament should be tidied up
by the Guvernment drafisinan in consultation with the depiriment concerned (as is now
the practice, subject however to certain limitations).

2.14 A further wpic dealt with by the Select Commines was consolidation: the process of
repealing a proup of siatutes or parts of stuutes relating to some particular branch of the
law and re-enacting themin a single Act. In 1875 this wus something of a novelty, and the
Comniitiee devoted attention te the question of the proper form of consolidation Bills
and the hest method of petting them through Parbiament Questions put by imembers of
the Select Comumitice 1o vaniows witnesses suggest that they had come w think that the
House might refrain from criticising technical amcndments 1o be made by «
consolidation Bill if 1he Bill had been examined by a Committee which had gained the
conhdence of Parliament.

The Joint Committee on Consolidation Bills

2.15 The practice did in fact grow up towards the end of the nineteenth century of
referring specific conselidation Bills 1o a Juint Committee of bath Houses, The Joint
Commitiee was originally se1 up in 1862 (o consider Stawte Law Revision Bills only,
and the first consoelidation Bill was referred to it in 1894, It was appointed ad hoc and
nat unl 1921 digd it become the practice for a Joint Committee 1o be sel up every
session for all the consolidation and Stalule Law Revision Bills of the session. Since the
establishment of the Law Commissions in 1963 (se¢ below) the jurisdiction of the Jont
Committee has been widened so as 10 enable it to consider {a) consohidation Tlls
incurporating  wmendments of the law recommended by one or hoth of the
Commissions, and (B Bills recommended by one or both of the Commissions for the
repeal of enactments which are no longer of practical utdity. In 1571 the Juimt
Committee was established by Standing Orders of both Houses. Its present functions,
and the categories of Bills referred ta it, are descabed in more detail in Chapler IV,

Consolidalion: The Parliamentary drafismen’s contribution

2,16 Until 1966 the planning and execution of programmes of consclidation (and, from
1956 to 1966, of Statule Law Revision) was in the hands of the Government draftsmen.
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under the supervision of the Statote Law Committee. According 0 Sir William
Graham-Harrison (wriing in 1935). 109 consahdation Acts were passed between 1870

4, Bu pin
Coun the
} aho din

1966 that hetween one-fifth and one-sixth of the total of living siatute Jaw was
coniained in the consolidaion Acts pussed during this period.

The Law Commissions

217 In 1965 the Law Commission and the Scottish Law Commission were established

hy aw TLESIONS thal “for the purpose of promoting the reform of
the (se 1017, Se t1pd their duties in the following 1erms:
11 shali be the duty of each of the Conunissions to take and keep under review all
1 5
i !
£

reduction of the number of separate enactments and gengrally the simplification
and modernisation of the law®,

The subsection then o 1o lis1 varous fic activitics 1o be und by the
Commissions in pur e of their duties. aglivities include the Lion, at
est el
of or
aw 0
C
! 197 o o
nm th £
gencrat responsi ty for consolidation wo far u e

statute book by ule law revision and staute law repeals. 18 In the hands of the two
Law Commissions.

Chapter I
PRESENT DRAFTING ARRANGEMENTS
THE DRAFTSMEN
Parliamentary Counsel
Srarus and numbers

Second Patliamentary Counsel, six Counsel, Counsel, 5ix Senior Ass 1
Counsel, and seven Assistant Counsel), T e sler, as Mimster for the 1
Service, is responsible for the adminisiration of the Parliamentary Counsel Office, but
Ministerial responsibility for the drafiing of any particular Bill lies with the StET In
e of the Bill. The er of use of Commaons is responsible in ral for
overnment's legisl proge but not for the coments of any Bill unless he is
one of itz sponsors.
Bluiies
1.2 The prime doty of Paliamentary Counsel is (o draft Bills for the Government's
legis pr e, ln addition, under wrungements made when the Law
Com ons ablished, a minimum of four members of the Office should at any
ane time be exclusively engaged in dralting Bills (including consolidation Bills) for the
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Law Comnission, The intestion was that a Afth member of the Office should 10 due
course be assianed exclusively to Law Commission work. Since that ume the normal
practice has been for two Parliamentary Counse] and two assistant Counsel to be
assipned exclusively 1o Law Commission work. L nfortunately, al the present time only
une Parliamentary Counsel and 1wo assisiant Counsel ithree n all) are assigned
cxchusively to Law Commission work and we revert to this matter in paragraph 8.19
below. Some conselidation Bills are drafied in the main Parlismentary Counsel Office.
Drafiemen are assigned from the Office to assist, al varying stages, in the preparation
and amendment of Private Members® Bills, in both Houses, thal are supported, or at
least not opposed, by the Govennnent. Parliamentary Counsel also advise Mindsiers and
nificials on questions concerning Parliamentary practive and procedure, constitutional
matters. and, on occasion, the jnterpretation of stannes. Other commitments, which
kave been reduced in recent years, have included Ibe giving by members of the Office of
courses of leciures, wholly or mainly for overseas lawyers, on the techniques of
drafting. At one time a considerable amount of subordinae legislation was drafted in
the Office, but nearly a1l of it is now drafied in the legal branches of Government
depuriments, as i3 the case with the subordinale legislation of Scoitish departments.

Scottish Parliamentary Dralismen
Starus and numbers

3.3 The Purliznentary Draftsman for Scotland and his callcagues are all members of (he
Lord Advecate’s Depantment. The mutherised complement is five senior and six junior
drafismen, and one part-iime draftsman. There are wl present in post six senior
drafismen (one on special prometion), two juniors. and a part-time draftsman who, with
one of the seniors, is seconded o the Scontsh Law Commission. All the drafismen in
post are members ol the Facully of Advocates, though solicitors are also eligible. The
Lord Advocate has peneral responsibility for the draftsmen, Responsibility for any
piven Bill lies with (he Minwster whose Bill 1t is,

Duties

3.4 The duties of the draftsmen as =uch (other than those seconded to the Scottish [aw
Commission) are to drafl Scottish Bills in the Gevernment legislative programme, and
the Scottish element of Bills applying 1o Scotland as well us to England and Wales, All
these draftsmen are also Tegal secretaries 1o the Lord Advocate, in which capacity their
work involves advising and assisting the Seottish Law Officers in the discharge of their
functions (other than proscculions): giving advice on Scots law to United Kingdom
depariments and some primarily English deparunents; work in relation to intemational
conventions and European Community matters:, and generally the work comesponding
to that performed by the lepal (as distinet from the administrative) side of the Lord
Chancellor’s Olfice in respect of England,

Northern Ircland Legislative Draltsmen

3.5 The Office of the Legislative Drafismen in Northern Ireland consists of eight
draftsmen and a part-time consultant on matters relating w law reform. They used 1w
draft the Bills of the Parliament of Northemn Ireland and now draft the Measures of the
Northern lreland Assembly. In the case of Wesuninster legislation ¢xtending Lo
MNorthern Jreland they are consulted by Parliamcntary Counsel, and 1f a Bill needs
adaptations for Northern Ireland these are sctiled by British and Northern Ireland
drafismen in co-operation.

her dralismen

3.6 The First Parliamcntary Counsel has authority to make amangements for sote
Government Bills to be drafted by outside draftsmen. Much weork has been done by
former Partiamentary Counsel afier their retirement from Governiment service, bath for
the Law Commission and on Bills in the Government's legislative programme. Some of
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the drafting work of the Law Commission is dene by lawyers who bave previously been
employed, notin the Parliumentary Counsel Office, but elsewhere 10 the public service, at
kome or overseus, Parliwmentary Agents (normally ¢ngaged by the promoters of Private
Billg) have on occasion been crployed on the drafting of Government Bills, and 1013
boped that they will continue ta make 2 contribution. On the other hand, the prospects of
crgaping part-time draftsmen from the academic world and the practising Bar are so far
not encouraging.

3.7 Privote Members' Bills are usually drafied by the Government draftsmen {rom the
ouset only if they have been fostered by the Government, though any others that reach
the statule book are likely 1o have received some measure of drafting assistance from a
Ciovernment draftsman.

METHODS OF WORK
The dralisman and his clients
Croverament Bills

38 Parliammenary Coungel are in most nstances instrucled by the Government
department mast closely concemed with the subject matter of a Government Bill,
through a member or members of its legal staff. The instructions may in practice be in
varving deprocs fommal or infermal, but an principle they are expected lu contwn a
sufficiently detailed statement of what the Bill is 10 achieve and as much background
information as may be necessary, They do not tuke the form of a draft Bill, and do not as @
ruje attempt to dictate the form or tanguage of the Bill itself. The instructions ar¢ sent 10
First Parliamentary Counsel and allocated as described in paragraph 3.11 below. A drafi
Bill 15 then prepared by the draftsman i consultation with officials the instructing
department, working with the drafisman as an expert team. Sizeable Eills usually go
through half & docen or more prints befure introduction inwo Parliament, and will often be
extensively amended in Parliament. There is usually preat pressure to pet things done
guickly, both before and after introduction, and this makes the draftsman’s task much
more difficeit. Such pressure is sometimes unavoiduable, especially in the weeks
follewing a change of government. The work of Parliamentary Couvnsel dering the
passige of a Bill thoough Parliament includes the drufling of financial and other motions
and amendments moved by the Govenunent; advizing the depanment concemed with
the Bill on Opposition and back-bench amendments and on guestions of Parliamentary
procedury; attending a sittings of both Houses {and Comunittees of thase Houses) when
the Bill is under discussien; and co-operation with Officers of buth Houses,

3.9 In the case of a Bill applying to Scotland only. what is said in paragraph 3.8 above
applies in the same way as Lo the Bills there mentioned, but with the Sconish
Parliamentary Dnaftsman taking the place of Parliamentary Counsel. In the ¢ase of Bills
involving Scotland as well as England and Wales the departinental instructions are sent to
the Scontish Parliumentary Drafisman as wel] as 10 Parliamentary Counsel. The Bill is
initially drafted by Parliamentary Counsel, who as soon as practicable sends a copy of
his draft to the Scettish draftsman. The Scottish draftsman then considers how much of
the draft can be adopted as it stands for Scoland. how much can be adopled with
suitable adaptanions, and how much must be discarded and replaced with separate.
though parallel, Scottish provisions. A process of interchange of drafts and consuliation
then takes place between the two drafismen, assisted by the departmental officials and
lepal advisers. until the Bill is ready for introduction: and thereafier the Scoitish
draftsman, when necessary, provides the like scrvices o relation to the Scottish aspect of
the Bill as does the Parhamemary Counsel in relation to the Bill az s whole.

Frivate Members' Bilis

3.10 When 4 privite Member is given drafting assistance by the Government, minor
guestions of policy are likely 1o anse which Parliamentary Counsel {or the Scottish
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Parliumentary Draltsman os the case may be) may not be able 10 answer without
consulting at least one Government department. !n practice he acls largely on
instructions from officials of 2 depanment conversant with the subject matier. Where
assistance is not provided by the Government draftsmen, it is for the Member himself to
ubiain such professional drafting help as he tequires. To belp meet the cost of this, &
Member who has secored one of the first 1en places in the ballot for Private Members’
Bills is entitled to a payinent of not more than £200.(*) There is no similar armangement
for the House of Lords.

Office organisation

3.11 Both in the Parliamentary Counse] Office and in the office of the Parliamentary
Diraftsman for Scotland, the head of the office is regarded as primus infer pures. He
drafts somc Rills himseif, and allocates the others among his semor collcagues. The
scoior draftsmen are regarded as professional counsel with ful) individual responsibility
for their work; juniors are cach attached to and work with & semor drafisman, the ideal
heing that draftsmen should operate in pairs on a Bill of any magniude. It s mainly in
this way (iat recruits o the two uffices are at present trained, though Firsl Parliamentary
Counsel has recently re-examined the possibility of assigning vne semior draftsman, for
part of his time, 10 giving more formal instruction to recruits, and hopes (o try this as an
experiment.

Chapter 1¥

QOUTLINE OF PRESENT LEGISLATIVE PROCEDURE FOR PUBLIC BILLS
GOVERNMENT BILLS
Introduction into Lords or Commons

4.1 The Governmenl decide whether a Bill is to be introduced first into the House of
Lords or into the House of Commons. Finance Bills are always introduced in the
Commons, as wre most Bills which are regarded as politically controversial.

Procedure in the House of Commons
Introduction and First Reuding

42 A Government Bill introduced in the House of Commens is presented by a
Minister. On presentation the Bill is formally read a first time and ordered to be printed.
The Bill is then published wnd becomes available 10 the House and to the public. 1tis
usual for a Bill to have anached to it an Explanatery and Financial Memurandum, or an
Explanatory Memorandum if the Bill has no financial effect. The Memorandum
includes a forecust of any chanpes in public sector manpower requirements expected to
result from the passing of the Bill; it must be framed in nen-lechnical language and
comtain nothing of an arpumentative character. A Government Bi)l brought from the
Lords is deemed Lir have been read a first time and ordered 10 be read a second ime in the
Commeons when a Minister inferns the Clerks at the Table of his intention to take
charge of it

Second Reading

4.3 When Members and the public have had time (0 consider the Bili (and, it the Bill is
urgently reguired, in @ much shorter time) & day is appointed fur the Second Eeading-
The debate on Second Reading is concerned with the main principles of the Bill as a
whole, but reference Lo ahiernative methods of achieving the objects of the Bill is
permitted. The debate normally takes place on the floor of the House, and at its
conclusion the Bill is given a Second Reading {whether unopposed or on a division). It
could be rejected, in which case nothing more would be heard of it. Bills relating
exclusively to Scotland usually have their Secend Reading debate in the Scottish Grand
Committee, which includes all the Members representing Scottish constituencies.
Similarly @ smal) number of non-controversial Bills are sent for discussion of their
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BT les 1o s Second Read consigting of 16 o 50 Members nominated
fo h occasion having re s’ qual ons the party comp = on
of the Huuse. The Cammittee report w the House wh they mmend that the he

Jead 4 second Ume or not, and the House decides withou! amendment or debate whether or
nol to accept the Cammitles’s recominendations.

Conttiites Smge

House. A money resolul  provi the
the floor of the House, r the nd
makes # charge on public funds can be taken in Commtice.

amendiments 10 the clawse (selected by the Chairman in his discretion) and then

debat n that the clause, or the cl

the however, mile that there sh

his  nion the cipl ¢ ¢Javse has b

deb onoamen THE. the clauses aof
les Lo 0
long
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Commitiee composed mainly of Scottish
Members,
Repore Stage

4.6 When the proceedings of a Commiltee of the whole House on a Bill are concluded,

the Bill is reported to the House at the next sitting. In cither case, a late s usually
whal is culled the Report (A Bill

taken Arst), hut no question 15 put on each

new clause. The Speaker’ssel  onof am 1
siricter than st the Coma Stape. .
ally be sefecied, and any &
rmment had at the Com 5 promised further consideration, When all

amendmients have been disposed of the Bill goes to Third Reading,
Third Reading
4.7 The motion for the Third Reading of a Bill is normally put immediatcly on the

lus Keport slion is pul unless notice has

gi o less al an ame question or of a

an ugshan th so that there may be a debate. Debates on
Third Reading arc oming rare, but ¢ mne does take place i is ied stricly Lo
the contents of the 1. Only minor v arnendmaents can be made Bill on Third
Reading: if material arpendments are no the Third Rea must be
discharped und the Bill recormmitted to he @ 15 to be in ced inoa

resumed commillee procecding.
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Provedure in the Houvse of Lords

4.% House of Lords procedure is, broadly, similar w that in the House of Comtnons.
When a Bill is brought from the Commons or introduced into the Lords, the First
Reading is moved forthwith wod the Bill goes through the same stages as in the
Commons. The main differences are that any amendment tabled may be moved and
there 18 no selection of amendments. There we ne Standing Committees and Bills are
normally debated in Commitiee of the whole House, but sometimes suitable Bills are
sent 1o a Public Bill Cummittee. There may be a Report Stage ¢ven where no
amendments have been ruade in Commitiee, and amendments may be moved then and
on Third Reading. Although all Bills w be passed by both Huuses, in effect financial
legislation is not scrutinised in defail by the House of Lords. The Lord Chancellor is
available o advise the Mouse on English legal points arsing in the course of the
consideration ot Bills, but nonmally ne Scottish Law Officer is a Member of the House. In
1969, during the Labour Administration of 1964-70, this difficulty was obviated when
the then Lord Advocate was created a Life Peer and was then available to advise the
House on Scottish legal matters during the remainder of that Administration’s term.

Amendments made by second House

4.9 The procedure in eitber eouse for the consideration of amendments made o one of its
Bills by the other louse is essentially the same. 1f the first House agrees 10 all the
arncrndments a message is sent 1@ the other House to that offect. If not, a miessage is sent
which may contain either reasons for disagreement or amendments to the amendments
made by the second House and conscquential amendments to the Bill. The sccond
Hause may agree with the first House, or disagree and insist on their own amendments,
and may in either event make further amendmenis: a message is sent Lo the first House
accordingly. A single exchange of messages is in practice usually sufficient to secure
agreement, but if apreement is not reached before the end of the Session the Bill is lost,
unless the Parliament Act is invoked in the next Session,

Raoyal Assent

4,10 When a Bill has been finally passed by both Homses, Royal Assent 13 normally
notified separately 1o cach House in accordance with the provisions of the Royal Assent
Act 1967, though Roval Assent may on occasion still be pronounced by Commission in
the presence of both Houses, Jt is still possible for Royal Assent 1o be declared by the
Sovercign in person in Parliament. The last occasion was in 1854,

PRIVATE MEMBERS' BILLS
Procedure in the (Commans

4.11 A Private Member's Bill is a public Bill promoted by a back-bench or Opposition
Member, of brought from the Lords after being promoted by a private Peer. Its progress
depends largely on the extent to which it receives some of the resiricted amount of time
allowed for Private Members’ business, Tn recent Sessions |2 Fridays have been
allotted to Private Members' Bills in the House of Commaons. Pricrity in debate on
these Fridays is determined by a ballot (for Cammons Bills) held soon afier the
heginning of cach Session In addition as svon as the ballor Bills have been presented
tand given a formal First Reading) and a date has been named for their Second Reading,
Members may seek leave o introduce Rills on Tuesdays and Wednesdays by a maotion
under the “10-minute rule" provedure which allows one speech of approximately 10}
minutes” duration for the propesal and one such speech against it. 1f the motion is
carried the Bill is given a fornmal First Reading., After the ballot Bills have been
presented, Members may also introduce Bills on any day by a simple written natice of
presentation. On presentation such Bills are likewise piven a formal First Reading. A
Private Member's Bill is in practice unlikely to make progress in the Commons if it is
apposed by the Goverrenent, Subject 1o that, it follows the stages described above for
Government Bills.



Procedure in the Lords

4.17 In the House of Lords it is the privilege of any Peer to presenl a Bill without notice
and without moving for leave to-bring it in, and it is most upusual for any objectians (o be
raised at that stage. Thouph the Government can oppase the Bill in debate, it is for the
House o decide what progress the Bill shall make; this is equally true of & Private
Meniber's Bill broughl fronn the Commons. The Lords will always lake up a Privale
Member's Bill that has passed the Commons, but may alter it substanially, or, on
occasion, reject i,

THE JOINT COMMITTEE ON CONSOLIDATION BILLS

4,13 There are three calcpores of public consolidation Bills that are referred 1w the Joint
Committes on Consolidation Bills. They are: {17 pure consolidation; (2) consalidation
with corrections and minor improvements under the Consolidatiun of Enactments
(Procedure) Act 1949; and {3} consolidation with amendments to give effect to
recommendations of the Law Commissions. (In this and the following paragraphs of
this chapter, “Law Comuuissions” means the Law Commission, the Scoltish Law
Commission, ur both of them). They are “invaniaky introduced in the House of Lords,
and are referred to the Joim Commitiee after Second Reading.

4,14 In the case of a pure consolidation Bill, the Junt Commillee make any
amendments necessary 1o bong the Bill into confurmity with the existing law or 1o
improve ity furm, and repon to that effes.

4.15 In the casc of 4 Bill presented under the 1949 Act. 1he Jomnl Commiltee may have (0
consider  representations  before  considering the Bill and its  accompanying
memorandum and deciding what, if any, comectivus and minur improvements they are
prepured to approve. Provided the Lord Chancellor and the Speaker concur in the
Commitiee’s approval, the Bill is reported as consulidating the existing Jaw with those
corrections and improverments, which are then decried for the purpose of the Bill's
remaining stuges to be part of the existing faw.

4,16 'The Law Commissions may in conpection with any consolidation Bill submit a
report recommending amendments of the existing law, designed lo facilitwe s
sutisfactory consolidation, that would not necessanly fall within the 1049 Acl definition
of “comeations and minor improvements’”. The Bill as prescnted 15 drafted so as to give
effect 1o the recommendations, and the Joint Commitlee may approve or disapptove the
recommendations or alter the manner in which the recommendations have been
implemented in the Bill, reporting to that effect and that in their opinion the Bill, apart
from the recommendations, is pure consolidation and represents the £xisting law.

4.17 Bills in all three catepories are then cammnined o a Committee of the whole House
and go through the remaining stages in hoth Houses described above under
“GOVERNMENT BILLS"™. After consideraion by the Joint Commitiee, a pure
consolidation Bill may not be amended so as to aller the cxjsting law that it
consolidates. In the case of & Bill presented under the 1949 Act, the comections and
improvements approved by the Toint Commiuee share this immunity from amendment.
In the case of a Consolidation Bill with Law Commissien amendments, those pants of it
that are not pure consolidation, that is (o say the pans that reflect the Commissions’
recommendations, are amendable,

4.18 Where a Bill re-enacts existing statmies with amendments other than those
described in parapraphs 4.15 and 4,16, it is not referred w the Joint Committee and any
amendments may be moved 1o the stawtes that are o be consolidated.

4.19 Three further categories of Bills are referred 1o the Joint Committee. These include
Statute Law Revision Bills, which are confined 1o 1he repeal of enactments thal are
“obsolete, spent, unnecessary or superseded”; and Staiute Law (Repeals) Bills, prepared
by the Law Commissions with the object of repealing ensctments that in their opinion



(22 )

are "no lenger of pracucal wiihty™, The plirage "né lonper of practical utility™ has been
penernusly interpreted, and the scope of the repeals winch ave been effected by Suuue
Luw (Repcalz) Bills is much weder than the scope of those effecied by a traditional
Stalute Luw Revision Bill, so that Stanne Law (Repeals) Bills have made an important
vontribution 1o the tidying up of the statute book. Bills in both these categories may be
arended n oeither House after being reporied by the Jeint Committce. The third
calepory compriscs Bills o re-enact for Scodland only the provisions of Acts which
extend 1o Scatland as pan of the United Kingdom or Great Britain and thus eliminate
the need, in the original Act, to “conflale” the adapustions required for its application 1o
Scotland. We refer w this procedure again in paragraph 18.5 of Chapter XVIIL

Chapter ¥

FURLICATION OF STATUTES
THE STATUTE LAW COMMITTEE

5.1 The Statute Law Cemnmittes, which is appoirled by the Lord Chancellor, was
gxtablished by Lord Chancellor Caims in 1868 "o make the necessary wTungemenls
apd Lo superintend the work of preparing an edition of Staes Revised™. Onginally the
Committee ¢onsisted of sbout half s doren officials, but by 1945 it had gradually
increased i size (o about o dosen members, who included two Members of Parliament., as
well as the First Pariiamentary Counsel and the Parliamentary Drafigman for Scotland.

5.2 Just afier the war the membership was doubled, the Anorney-General, the Lord
Advocate, and a pumber of Law Lords and legal members of both Houses being added,
topether with three or four of the Permanen Secretaries of Departiments most concerned
with the preparation of Jegislation, Counsel to Mr Speaker and the Counsel to Lhe
Chainnan of Commitiees, and, a little later, the Treasury Soliciter. The Commitles was
given the fullowing new tenns of reference:

“To consider the steps necessary 1o bring the Statute Book up to date hy
consolidation, revision and oiherwise, and 10 supcnmend the publication and
indexing of Statutes, Reviscd Stalutes and Statutory Instruments™,

A new edition of Starutes Revised was started, and published in 195, and consolidation
and Statute Law Revision were speeded up.

5.3 Following the setting up of the Luw Commissions in 1965 it was concluded that
while their statwtory lunctions covered many {but aom olld of the responsibilitics
previously underaken by the Commities in the field of consolidalion and statute law
revision, there were important duties which remained and should remain for the
Committee to perform, incloding the supervision of the work of the Siatutory
FPubhlications Office, the generyl supervision of the fonm of Acts of Parliament, and the
production of editions of Starutes fevised. The Chairman of the Law Commission {for
England and Wales) became Vice-Chairman of the Siatute Law Committee, and the
Chairman of the Scottish Law Commission became a member. Liaison between the
Committee and the Law Commissions is maintained by (his means, and by a
discussion, initiated annually in the Ceommmitice by the Chairmen of the (wo
Commissions, on the plans and progress of the two Taw Commissions in the field of
consalidation. The Commitiee 15 also kepl informed of the progress made by the
Commissions in the excisian of unwanted matter from the statute book.

5.4 The Sratute Law Committee, of which the Lord Chancellor is Chalnman, meets once a
year, nonmally about the beginning of December. Sub-Commitiees have been appointed
to anvestipate and make recommendations on a number of subjects connected with
stalule law. The new edition Statuies in Force {see below) was authonised by the Stalute
Law Comimittee Following a proposal by a snb-committee, as was the recent edition of
the pre-Union Scottish Acts, and the numbering of Acts by calendar instead of regnal
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year, The preparation and publicmion of Stafries in Force is under the cenirel of an
Editorial Board set up by the Statute Law Commitiee.
THE STATUTORY PUBLICATIONS OFFICE
5.5 Despite its name, this Office does not publish anything. It is a compiling and editing
orgunisation: the publishing is done by Her y's Stationery Office. The § ry
Publications Office comprises an Ednor an Assistant Editors, all with sh
Jepal qualifications, and supporting staff. The work of the Office 1§ carmied out under the
genera) supervision of the Stawte Law Commitee, and work on Statutes in Force is
under the 1 of an Editornal sel up by that Co tee. The of the
Oifice 1y ¢ out under the gen pervision of the St Law Co e. The
work consists mainly of:

{a) preparing Siatutes in Force under the general direction of the Eduorial Board;

(b} prepuring the Index and Table of Effcets published with the annual volumes ol
Public General Acly and Measures;

(c) preparing Amnotations 1o Acts (see helow];
(d) preparing the annual frdex 10 the Statates and the annual Chronological Table of
The Srafuies,

() work connected with Statutory Instruments, including their repistralicn and the
preparation of annual volumes for (he press.

ORIGINAL TEXTS

ween in the Public Record Office and elsewhere. Original records of Scotiish Acts from
1466 to 1707 are held by the Keeper of the Records of Scotland at HM General Register
House, Edinburgh,

OFFICIAL PUBLICATIONS

Single copies of Acts

5.7 Single copies of all Acts (including local and personal Acts) sfler 1804 can be
ohiained from Her Majesty's Stationery Office. Copies ol Acts prinicd as originally
enacied. and of Acts prinled as amended pursuant 10 a “printing clavse™(*), are known as
Queen's Primer's copies. Single copies of Acts as publi in Siafutes FCE Citm
also be abrained from HMSO, as can Quesn's Printer's cop FActs of the ment of
Northern Ireland,

Annual volumes

5.8 The texts of public Acts of the Parliaments of England and Great Britain from 1235 up
to the end of the reign of Queen Anne {1713) are to be found in the ¢dition knewn as
Stanues of the Reatm. All but the earliesl of these (exts are also 1o be found in the
Sessional Volumes of Stajutes going back to the year 1483, printed unti} 1793 in Gothic
“Dlack letter” type. These editiuns do nat contain the texts of the pre-Uinion Scottish
Acts, which may be found in the Record Edition of (he Acts of the Parliaments of
Seotland. From 1940 onwards the volumes have been annual instead of sessional and
they are now called Public General Acts and Measures. Each conlains an index and
(since 1857) u table showing the effect that the Acts in the volume have on those of
carlier vears. Since 1926 the volumes have also included the Measures of the General
Assembly (now the General Synod) of the Church of England. There are correspending
bound volumes of Public General Acts, Northern Ireland from 1921.
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Collecled editivns
Stalotes Hevised

5.9 The hirst edition of Siaruies Revised, in vighteen volumes, comprising the public
Acts in force at the end of 1878, as amended, was completed in 1885, The second
editiun, In twenty-four volumes published by instalments between 1888 and 1929,
brought the work of revision down o the year 1920, The third cdition, comprising
thirty-1wo bound volumes of stawtes (and one volume of Church Assemnbly Measures
for the years 1920 1o 1948) was published in 1950 and conains in chrenological order all
public general enactments from 1235 onwards (other than cerlain enactments relating
exclusively to Northemn Irelund and the pre-Union Scoutish Acts), as they were in {orce at
the end of the year 1948,

5.1} The pre-Union Scottish Acts in force on 1 August 1964 are available in 4 small
volume entitled The Acts of the Parliaments of Scorland 1424-1707, An earlier edition
hiad been published in 1908,

5.11 Sratiutes Revised, Northern Jreland, contains the relevant statutory law from 122610
1950 {including amendments made up 1o the end of 1954) and comprises Acts or
portions of Acts of the Westminster, and carlier, Parliaments that extend 1o Northemn
Ireland, and the Acts of the Northern lreland Parliament up to 1950,

Statutes in Force

5.12 An officia) revised edivon of the extant public general Acts is currently being
published in a new ferm, consisting of a series of booklels, one fur each Act, contained in
binders which permit the bucklets to be replaced. The Acts are printed se as o
incurporate 1extual amendments and repeals, and are arranged in groups and sub-groups
according to their subject-matter. Within groups and sub-groups, Acts are arranged in
chrenolopical urder. The edition is called Stamtes in Force and is being published in
instalments. The first of these, comprising Acts relating to Agrnculture and to
Compulsory Acquisition, appeared in 1972, together with & Guide (o the whole Edition.
The second instalment, published in 1974, comprises Acis relating 1o property In
England and Wales aud Acts relating to land tenure, conveyancing, trusts and liferents in
Scatiand. The third instalment, to be published in spring 1975, comprises Acts relaling 1o
income, corporatien and capital gains taxes and the sale of poods. The edition is kept up 1o
date by issuing new Acts within the scope of grouwps already published, new cditions of
Acts (within those groups) that have been exiensively amended, and an annual
cumulative supplement comlaining, in sepurale parls, one for each published group,
particulars of new legislation affecting Acts 1n the group.

5.13 Surates in Force includes pre-Union Acts of the Parliaments of Scotland, but does
not generally include Acts of the Parliament of Northern Ireland, or - with a few
exceplions - Westminster enaciments relating exclusively (o Northern Ireland that were
passed before 3 May 1921 or deal with reserved land purchase inatters.

5.14 The cdition s being printed by compuler-assisted typesetting. We discuss in
Chapler XVI the resulting possibility of using the “computenreadable”™ magnetic tapes
produced for this purpose for retrieving information from the text, thus enabling
draftsmen and others rapidly to search all current public general siatute law through the
computer.

Annotulivns

5.15 Starutes Revised Third Edition, and the Public General Acts and Measures since
1948, can be brought or kept up (o datc by means of Annotations (o Acts, an annual
publication cuntaining instructions for striking out repealed matter and noting textual
and other amendments. We are told that it is estimated that the annotation, from scralch, of
a complete set of volumes would take atrained clerk nearly a year to complele, and that the
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Parliamentary Counsel Office are Lherefore having insiead 1o use H ‘5 Statutes -
see paripraph 327 - for the seie of statutes they need. The cumulative
supplements W Statiies i provide an updating service for users of that
publication.

Indexes and 1ahles
Index to the Siatuley

5 is Lo W all the public gen e law (i g
P ot 14 in ¢ al the end of the Year 1§ d
u e th ng ith over 20,000 cross-references.

5.17 A comesponding work for the statute Jaw affecting Northern Ireland, called frdex to
the Statutes in Force affecting Nertherit freland, is published triennially.

Chronological Table of the Statutes
5.1% This is 4 cumulative annual publication that lists, in chronological order, all the

ic general Acts since 1235 (includi r n
sures of the Church of England Asse 1
Table shows whether an Act is still in fo R

repeals, amendments, applications and similar maiers that affect it.

5.19 There is a corresponding work called the Chronelogival Table of the Statutes
affecting Northern Treland, published triennially.

Annual Viluses

590 The annual volumes of Public General Acts and Measures contain, each year, in

addition 1o the Acts and Measures themselves, an alphabet Index to the
and comients of the wear's public general Acts and M res, Tables

ical and chronel lists of short titles (including an alphabetical list of
d Personal Acts), s of Derivations  he year's canspll on AC and a
Tahle shawing the effect that the year's legis]  n has on that of  vious . The

Index and Tables arc abso published each year in a scparate booklet.
Statutes in Force

cxcopl few large pr sub-

hen the 15 complele, & an

eneral d chrenolopical Yists of

the Acts o far published in the work. Revised inde 1 lists of Acts are to be

issued as required.
Statniory Instruments
5.22 Siatutory Instruments sometimes amend statutes, and are used in many instances 1o

nt dates for thewr c . Both cticemen nrders and ins 5
mend statutes are 1 les of E t the end of the annoal vo f
Public General Acts and Measures and in Annetations 10 Acts.
g, 50 n n
tate, 5 h
ual v £ ¢
m onls in at end of 1948, ect - ier Gov ent
o -, Inclu at of statmory p o ins is publ in

allernate years, and there 1s a cumulative annual table showing amendments and
revocations. Annual, monthly, and daily lists of Statutery Instruments are also
p shed E ot up of Staiutes it Force has a companion list of the gencral
S tory Ins m  under the Acts in the group.

l.ocal and Personal Acts
.24 These do not fall within our terms of reference, though it is o be noted that they
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may, as respects the locality or body concenied, amend or otherwise affect the
provisions of public generat Acts. There is wn official index lor the period 1801-15947, a
supplementary index for 1948-1966, and, from 1948 onwards, an annual booklet
containing an index and tables, The Law Commissions have now started work on the
compilation of a chronological table of all the Private Acls passed since 1539.

DEPARTMENTAL COMPILATIONS

5.25 Certain Government depanments make availabie w the public collected editions of
statute law admimsiered by the depanment. One of these cditons Is The Taxes Acts,
compiled by the Inland Revenve and published by Her Majesty’s Stationery Ofhice,
This contains Acts and Siatutory Instruments relsung 10 income 1ax, corporation Las,
and capital gains wax, or affecting the application of those taxes. A new edition, in
several paperback volumes,(*) is published each year. Fach edition 1s comulative and
replaces 1he previous vear's ehtion, repealed matter and amendments being indicated
typuographically and by Tootnotes. Earlier versions of panicular passages are ofien
ziven, The work is jndexed and includes cross-references between consolidating and
consolidated enacuments, as well as tables of rales of taxes and allowances

5.26 The Departmernt of Heazlth and Social Security has produced three separate
compilativns (all published by the Stationery Qffice). These are The Law Relaring to
Family Alowances and Nationa! Insurance, The Law Kelating to Supplemeniary
Benefir and Family Income Supptements, and The Neional Insurance (industrial
Mjuries) Acts and Regwlations. Each contains the relevant Acts and Siatutory
Instrumients and is in a loose-leaf format, kept up to date by the jssue, as reguired, of
supplements comprising new and replacement sheets for insertion in the binders.

COMMERCIAL PUBLICATIONS

5.27 General collections of annotated statules include Flalsbury's Statures {a bound
revised edition arrunged by subjects, with an annual supplement} and Current Law
Starutes (annual bound velumes from 1947 onwards, published also periodically
through the year, with a cumulative snawal “Cilator” showing the effect of repeals and
amendments).  Butterworth's  Annoiated  Legistation Service comprises  selected
legislation considered to be of general inlerest to the legal profession; Acts published in
the series (that have been wholly repealed are noted in a biennial index.

5.28 Collecticns of annotated statutes on particular subjects include Lumley's Fublic
Health {legislation conceming local govermment generally, amanged chronologically
and published in bound volumes with an annual coniinuation volume and cumulative
supptement), and a number of louse-leal collections each updated about three times
yearly. These include Simen’s Taxes (enactments relating to income tax, corporation
tax, and capital gains tax), De Vuil on Valiue Added Tux, Mahaffy and Dodson on Read
Traffic, Shawcross and Beaumont on Air Law, and Harvey on induseric! Relations; (he
gritish Tex Encyclopedia, (he Encyclopedia of Value Added Tax, the Encyclopedia of
Luabour Relations Law, and the Encyelopedia of Ewropean Communily Law, and the
Local Government Library comprising Encyclopaedias of Compulsory Purchase and
Compensation, Factories Shops and Offces Law and Praciive. Highway Law and
Practice, Housing Law and FPractice, Public Health Low und Practice, Koad Traffic
Law and Practice, and The Law of Town and Country Pluaning. All the collections
mentioned in  this parsgraph also contain relevant Statntory  Instruments and
depanmental Circulars,

529 It should be noted, however, that whilst Currens Law Statures includes Scotland-
only legislaion Hafsbury’s Starutes (wilh ininor exceptions) does nat; nesther do the
collections mentioned in parupraph 5.28, cxcept the Encyclopedia of Fuctories Shops
and Cfices Law and Practice and the Encvelopedia of Read Traffic Low and Praciice.

5.30 Both branches of the legal profession, charered accountants, Jawyers in central and
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local povenmument. and others involved in the practical application of statute law, rely
heavily on the commercial poblications, for (in the absence of a compulerised
information tetnicval system)] they provide the guickest means of finding relevamt
statwtory provisions and the cases in which they have been interpreted by the couns.

EUROPEAN COMMUNITIES

5.31 The main treaties poverning the three European Conimunities have been published
as Command papers. Other treaties relating o the Cemmunities have been published by
HMSO in the ten volumes of Furopean Comnnnities, Treaties and Related Insiruments
£1972). The basic treaties, brought up to date as at 1 JTanuary 1973, are also available in
English in a single wvolume published by the Communites in 1973 (Treaties
estublishing rhe Furopean Comninities; treaties amending these 1reaties; docwments
concerning the Accession),

5£.32 Community secondary legislation is published in the “L"” {Legislation) series af
the fficial Journal of the Furopean Commanities, which usually appears daily.
Although enly regulations are required to be so published,(*) other nstruments the
publication of which is not oblipstery are in pracice Jncluded. The “C°
(Communications) series of the Officie! Jowrnal containg drafl instruments, notices, and
various other items of information. It usually appears about three ames a week, A
monthly supplement covering both series contains what is called a “methodological
table™, in which instruments in the “L7 series are listed in numerical order under the
headings “Acts whose publication is obligatory™ and “Acts whose publication is not
cbligatory”™ and the more ephemural ones are distinguished typographically. Single
copies of the Officie! Jeurnal are sold by HMS0, und subscriptions are arranged by the
Office for Official Publications of the European Communities in Luxembourg.

5.33 Community secondary legislation in force on 31 December 1972 is 10 be found in
Secondary Legisiation of the European Compnnities, Subject Edition (HM50, 1973,
42 wolumes), Sccondary lepislation published in the Qfficial Journal during 1973 is
indexed in Secendary Legistation of the European Comuanities, Subject List and Table of
Effects 1973 (HMSQ), in which instruments are listed by subject under the volume
ttles used in the Subfect Edition (see whave); the Table of Effecis Nsts instruments
amended or tepealed by instruments published in 1973, The Subject List and Table of
Effects for Community instruments published since 1973 fellows the same scheme, bul
publication has been by monthly parts, which will cumulate into a single volume at the
end of each year.

5,34 Commercial publishers are also active in this field. In the loose-leal Encyclopedia of
European Community Law {see parapraph 5.28), Vol. A, published in 1973, containg
the Eurcpean Communitics Act 1972 and other United Kingdom sources; Vol I} (1973)
contains the main treaties; and Vol, C, part of which will be published this year, will
contain secondary lepislation {exciuding regulations on agriculture and customs duties).
Halsbury's Statutes (sec paragraph 5.27) is o be expanded by the publication of
European Continuation Volumes, the first of which will appear shortly and will contain
the texts of the three main treaties and the amending treaties, and the more important
secondary  legislation from 1952 to 1972, Summaries of some less important
instruments will be included., but not of instruments of a purely ephemeral nature. The
material will be arranged under the existing Helsbury’s subject titles. There are (o be
annual supplements containing lists of all instruments, additunal texis, and a noter-up.
Further continuation veolumes, cuntaining texts and summaries as in the initial volume,
will be published for groups of years. The work will be cross-referenced (0 the main
body of Haisbury's Statares, It will also be published as a separate work, under the litle
European Legislarion.
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Chupter VI
THE CRITICISM
INTRODUCTORY

6] Our terms of reference imply @ widespread concern that much of our stalute law
lacks simplicity and ¢larity. This concern has been expressed to us in evidence by the
judiciary, by bodies representing the legal and other professions, by the Stamte Law
Society.(*) hy non-professional bodies and by prominent laymen familiar with the
problems of preparing legislation. First, Jet us try 1o assess the strength and substance of
the criticism.

6.2 The complaints we have heard may be broadly grouped as follows:

(a} Language. IUis said thal the lanpuage vsed is obscure and complex, its meaning
elusive and its effect uncertain.

(b) Qver-elaboration. 1 is said that the desire for “certainty” in the application of
legislation leads to over-elaboeration.

(c) Struciure. The imeral structure of, and sequence of clauses within, ndividual
stalutes is considered 1o be ofien illogical and unhelpful 10 the reader.

{d) Arrangement and amendment. The chronolopical amanpement of the statutes
and the lack of clear conneclion belween various Acts bearing on related
subjeets are sald (o cause confusion and make it difficult to ascertain the
current state of the law on any piven matter, This confusion is increased by
the practice of amending an existing Act, not by allering its lext (and
reprinting it as a new Act) but by passing a new Act which (he reader has to
apply to the existing Act and work oul the meaning for himself.

In the following paragraphs we sel cul some of the criticism we have received under
each of these heads.

LANGUAGE
6.3 The Statute Law Society criticise the language of the stawes as;

“legalistic, often obscure and circumlocutious, requiring a certain type of expertise
in order to paupe its mesning. Scotences are Jong and mnvolved, the prammar is
chscure, and archaisms, lepally meaningless words and  phrases, 1onuous
language. the preference for the double negative over the single positive, abound”,

The representatives of the Society who gave oral evidence were unable to support this
general condemnation; bl we are impressed by other evidence that the lepislative
output of Parliament is often incomprehensible even to those who are most familiar
with the subject mauter of the legislation, as the following quotation illustrates.
Referring (o section 121 and Schedule 26 of the Finance Act 1972, an expent on Lax law
has vecently written an article which includes the following passage:

“But even if lidied up, Schedule 26 will still be incomprehensible on first
reading - and probably on many readings - to anyone who is not thoroughly
familiar with estate dury law and practice. The wriler, who has worked closely
with estate duty statuies for over Torty years, bas had to devote hours of time to
the production of this article, and even now 15 nol sure he has got it right. The
ordinary solicitor, to whom estate duty is only one of numerous bodies of law
with which he has o deal, must find it extremely difficult 10 comprehend sectien
121 and Schedule 26 by simply reading their texts, given the limited time he has
available”.[*)

IParliamemtary drafiing which requires such a high depree of intellectual penetration (o
construe has been described to us as an “arcane art” by one of owr witnesses, Lord
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Meolson: and has called fonh the follewing observation frum another of our witnesses.
the Chicl Naliona] Insurance Commissioner, 5ir Roberl Micklethwait QC:

“A staiute shouid not only be ¢lear and unambiguous, but readable. [ ought not o
call fur the exercise of & cross-word/acrostic mentality which is able to ferret out
the mwaning from a number of sections, schedules and regpulations™.

One example of what the Chief Naional Insurance Commissioner may have had in
mind is the type of enactment which operates by way of hypothesis, This is often the
best and sometimes the only method of drafiing the enaciment correctly, but it puts
considerable strain on the peneral reader, especially if he is left w0 find his own way to
(and theough) the specihic provisions which govern the hypothetical siwalion, and not
less s0 it one hypothesis is piled on annther as inthe foomote (o Part 1 of Schedule 1 of the
National Insurance Act 1946 to which we were referred by Lord Simon of Glaisdale:

“For the purpose of this Fart of the Schedule a person over pensionable age, not
being an insured person, shall be treated as an employed person if he woold be an
inswred person were he under pensionable age and would be an employed persun
were he an insured person”,

1t is of course unfair to parade an enactment such as this oot of its context and ask the
peneral reader to puess whal it means. The Tootnote did its work cconomically and
accurately, and it may be presumed an least that Parliarnent has been satisfied with it,
having re-coucled il without alterativn over and over again, But it is fair comment that
any enactment al this type is liable to be provocative, and the more so the maore
skilfully it is compressed.

6.4 The complexity and obscurity of much statule law has given rise o numerous pleas in
gvidence we have received thut Acis shouid be written in plainer language. For
cxample, the Master of the Rolls, Lord Denning, said:

“If you were secking to see what different principles should be applied, the first
would be o recommend simpler language and shorter sentences. The sentence
which goes intu len lines is unnecessary. It could be spli up into shoner ones
anyway, and couched in simpler languape, Simoplicity and clarity of language are
gssential",

Lord Denning’s views were echoed by most of the judges who alked to us about the
drafting of statutes, and jt js not difficull w find in the law reports cases in which
interpretation problems caused by obscurity or complexity of language have arisen. In
Appendix B we list some examples of cases which have caused the cournts problems on
this score. Several private individuals have algo sent us memeranda which seggest that
the lunguage in which (he statuies are drafted is an wnpediment o a better
understanding of the law by lay people: and we huve had evidence from such non-legal
bodies as the Cooncil of the Natonal Citizens” Advice Bureaux and the Trades Union
Congress which bear out this conclusion.

OVER-ELABORATION

6.5 another source of difficulty frequently mentioned is the tendency on the pan of
Farliwrowent 1o try ta provide for every foreseeable contingency. Because of this tendency
statutes are drafted in elaborate detail which makes them difficult to understand. Thos
has called fonh criticisim from a number of soerces, The Lord President of the Counl of
Session, Lord Emslie, and the Lord Justice Clerk, Lord Wheatley, fur example, put this
criticism in the following way:

“Most of the problems encountered by the Couns Aow directly from the
endency of Parliament to ignore the virue of enacting broad general nules in
which the principal and over-riding intention can be readily seen, and e try 10
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lepislate in detail for panticular aspects of the mischiel’ which presumably the
statute is intended o curb. 1t 15 an etemal truth that one can seldom foresee every
combination of circumstances which may arise, and the practical consequence of
attempting to do so and of drafiing 4 statule 50 a5 W concentrate unduly on
foreseen examples is more often than not 1o conceal the peneral jntention and the
ambit of that intention in a welter of detuched provisions which leave one in doubt as
1o whether a particular combination of circumstances not expressly provided for
was intended to be covered at ali. 1t is probably the case that legislation in detail is
resorted o because Parliamentarians harbour the suspicion that judges cannot be
trusted to give proper effect to clear stateruents of principle. This, with respect to
them (the Parliamentarians), is wholly unfounded. Indecd, so far as Scols judges
are concerned, the strength of their common law system lies in its reliance upon
broad statements of principle, and there is no reason 1o suppose that similar broad
statements of principle in siatute law would not, in their hands, be applied w the
facts of any piven case, t0 achieve the will of Parliamen”,

These comments are the resull of endeavours on the part of the legislature to ensure
against the possibility that the legistation will be construed by someone, in sume remaote
circumstances, 5o as to have  different effect from that envisaged by those preparing
the Bill in question. As one Parliamentary drafisman has put it: “The object is to secure
that in the ultimate resort the judge is driven to adopt the meaning which the draftsman
wants him ta sdopt. If in so doing he ¢an use plain language, so much the better. Bul
this 13 often easier said than dong”.

6.6 The criticism that Acts of Parliament are couched in excessive detail does nol come
from the judiclary alune. As an example of the same criticism from other sources we
guote the words of the Nationa] Farmers” Union in rlation to the restrclive trade
practices legislation. ‘They say that this legislation

“atlemprs to set oul in great detail the rules governing the question of whether or
not an arrangentent is registrable and the issue of whether or not any arrangement is
aguinst the public interest, to mention two examples. It is a common [cature of
anti-avaidanee legislation 1o deul with matters in such detail, but it is questionable
whether the statulory provisions on restrictive trade practices should be looked
upon as coming within this class of legislation. W is concerned with such variable
fzctors as the public interest, the national economy, and fair tading activities.
These can vary from time o time and from place w place and they depend,
amongst other things, on the subject matter of the arrangement in guestion and the
sizes of (he businesses involved. Such matters cannot adeguately be covered jn
detail by stawic. There is a need for more flexibility; more scope for
administrative discretion™.

6.7 The practice of legislating in wo much detail is a main cause of complexity and of
some of the ohzcurity in our statute law. There are three ways of lawmaking in detail:

fa) to sci oul detailed provisions 1o secticns in the body of the statute;

(b) to set them out in schedules, having staled the principles in the sections: as to
this see Chapter X;

(¢l to leave it to the Govemnment to make detailed provisions by Statutory
Instruments.

Whichever of these three courses is adopted, Parliament cannot apply the law o
individual cases in which there may be doubt. That is the function of the courts, and
when they are interpreting statuies in cases which come before them, they have to
exercise powers and respounsibilities in guestions of detail, however Parliament may
decide to make ils intentions plain on such matters.

6.8 If the first of those three methods can be avoided, the body of the statule becomes
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more readable. If the third method ix used, then despite the requirements of the
Statutory instruments procedure, the contral of Parliament over the details of legislation is
1o some extent diminished, Morguver, there is no advantage to the user since he still has o
acguaint himself with the detailed provisions of the Statutory Instrument, and may have
the additional difficulty of finding .

STRUCTURE GF ACTS AND SEQUENCE OF CLAUSES

6.9 Each Act has, or should have, an wnherem logic, and its provisions should be
arranged in an orderly manner accerding to that undertying logic. But this ideal, it is
said, is not always realised. From « logical point of view, the main purpose of a Bill
shoutd be made clear early vn. This staiement of intent, whether it takes the form of the
enunciation of peneral principles or otherwise, is desirable both for the legislators te
help them 1o understand what they are being asked Lo pass into law, and for the courts o
help them to understand the intention of Parliament when they are interpreung the
legislation. Statements of intent would also assist those who must obey and advise on
the legislation. The intention is now, however, rarely spell out in the statle itself,
although in cantinental and EEC legislation this is often done in the form of a preamble or
in other ways; and we consider this later in Chapters IX, X1 and XIX.

6.10 Many of the witnesses have said thal more attention should be paid to the logical
sequence ol the provisions of statutes, and that there should be a consistent approach to
such questions as what kind of provision should go in the main body of the Act and
whal in the Schedules, so that people could more easily find their way about them.
There is also the criticism that sentences are sometimes too Jong, and complicated by
too many subordinate phrases, and that there should be greater readiness to break up
clauses inlo separate subscctions. We are impressed by (he vnanimity of opinion that
the structure of our statutes is capable of improvement and we deal with this further in
Chapter X1

6.11 Another criticism relates to the geographical extent of statutes or of individual
seclions of statutes. Sometimes this is notl expressed in words but is left to be mnfemred, as a
matter of construction, from the context or by reference to external sources. For
gxample, a provision carrying in stself no indication of jts extent may in fact extend
only to England and Wales becawse it consists of an amendment (¢ an gasting Acl
which extends only to England and Wales. It has heen represented to us that this is one of
the factors which make for obscurity, and that all provisions of this kind should carry
express words indicating their extent specifically. It has also been suggested that extent
clauses poveming Acts as & whole, or Parts of Acts would be more easily found if they
were placed at the beginning of the Acts or Parts in question, rather than (as at present]
near the end of the main text but before any Schedules, and thal this shouid be the
nornal place for them, We discuss these questions further in Chapter XVIIL

6.12 Nearly all statuies have “interpretation clavses” jn which appear definitions of
words and phrases used in those stalutes. The present practice is generally to insert such
¢lauses at the end, but it has been sugpested to us that these should also be placed
carlier as is the general practice in drafling delegated legislation. This too is discussed in
Chapter XVIIL

ARRANGEMENT AND AMENDMENT

6.13 The fourth main ground of complaint in the evidence we have received relates to
the collective grouping of the statutes and the manner in which they are amended - two
matters which, as will appear, are closely related to one another. It is said that among
the new statutes which are added to the stalute book year by year there are many which are
maore or less intimately connected with existing statutes and that insufficient assistance is
given (o the reader in the task of collation which resulls from the purely chronological
arrangement. It becomes increasingly difficult to locate the relevant Acts on any given
topic; and, more seriously, once the relevanl Acls have been located they may well he
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found to be distributed amony three or four separate volumes, so that reading them
together becomes - phystcally as well as mentally - a formadable task,

.14 Qur atientivn has been directed by (he National Farmers’ Union to the various Acts
dealing with trade practices as illustrating defects of amangement in statute law. In
particular, two common delects of arrangement can be illustrated by reference to these
Acls:

(1) The Fair Trading Act 1973 is an example of the lumping together of disparate
subjects in a single statute. The National Farmers” Union say:

“The connecting factor 15 thal the administration of the law on the
varnous subjects concerned wili be in the hands of one official, who will
deal with resiriclive practices, with monopolies and mergers, and with
certain aspects of consumer protection. These varous subjects, however,
would be mmuch better dealt with by separale measures wilh one or more
statntes dealing with each™.

{2} In section 44{2) of the Agnculwre (Miscelluneous Provisions) Aci 1968 the
expression “co-operative associaion” is defned by providing that it has the
meaning assigned by subsection (%) of section 70 of the Finance Act 1965
The context of subsection (@) {now section 340{%) of the Income and
Corporation Taxes Act 19701 15 wholly different from the context of section
44(2) of the Act of 1968, Thus, the reader is not only subjected to the
inconvenience of having to look at two Acts instead of one, but he is also left
with the problem of deciding how the definition of “eo-operalive association™ 15
to be construed when it is applied in a context different from that for which it
was onginally devised.
.15 But there is anather problem. New laws frequently amend existing statutes. Such
amendment, however, by no means always wakes the form of subsututing a fresh and
amended text in the siatute which is being amended. The “non-lextual” amendment of
legislation has been citicised by many of our witnesses, though some of them conceded
that its use may be wnavoidable. Amendments drafled non-lextually have been
descrbed as being:

“Drafted in a narmative or discursive style producing an inler-woven web of
allusion, cross-reference and  inlerpretstion  which  effectively  prevents  the
production of a ¢ollection of single Acts each relating to a particular subject,
otherwise than by the legislative processes of consolidation and repeal. Often Act is
heaped upon Act unti] the result is chaotic and almost complelely vmintelligible.
Indeed much of the confusion existing in the Statute Book today is directly
atuributable to referential lepisiation™.(*}

The other mcthod of amending previous legisiation which several witnesses have
commended o us is the system of “extuel amendment™ By using this method new
statutes which alter the provisions of carlicr Acts give effect to such alterations by
cnacling fresh portions of text which are then added to or substituted for the earlier
version.

6.16 Some judzes have also been critical of the non-lexiual amendment system. Lord
Denning had this to say on the matter:

"I would like to have the whole [Act] printed oot with the complete new
amendment written in. I do not like Jegislation by reference whereby you amend
by saying thal in such a previous Act you shall have some other thing taken as so-
and-so. I think that ought o be avoeided as far as possible. s a far more difficult
task o inlerpret when you huave legislation by reference. I do not like
mncorporation by reference at all. | would rather say ‘in place of such-and-such a
section we shall have this'. That is often done”.
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Lord Emshe, expressing 2 strong preference for iexiual amendment (o be used wherever
possible, said that this makes it

“sa much easier (o discover what the law is. Instead of having your fingers in
about three different statutes at one and the same time, you gel in an ideal textual
situation the final Torm of the live statute which you have 1o deal with, and when
you want 1o discover the history of the final form you lock back 1o the earlier one.
What [ think from the point of view of the user is invaluable, is 10 be able to look at
the umended form of the section in & conplete state instead of having to look here,
there und everywhere at the same time".

The Lord Chiet Justice, Lord Widgery, told us that he wholeheanedly supports textual
amendment and that when complex legislation was amended texiually, it was of
enurmous help to the jJudges,

6.17 From the comments we have autlined in the foregoing paragraphs it appears that
the users of the stataigs are thus in the main critical of Ac¢ts which amend exisung
legistation non-textually. They find these inconvenient and confusing, and they
compiain that much time is wasted in the atempr to track down what the current Jaw is on &
subject on which there has been much lepislation. These are serious complaints about
the legislative products of Parliament. So far as the form and content of a Bill are
concerned, the needs of the legislator are temperary, but the ultimate user may have to
pul up with an Act thal causes him permanent inconvenience and difficalry.

6.18 Some of our witnesses consider that there should be a scparate, easily identifiable,
principal Act for each subject on which there i legislation and that every time the Jaw on
any subject 15 chanped the change cught 10 be effected by textual amendment of the
principal Act for that subject. The up-lo-dale ststuie law on each subject could thus be
found easily in one place. This would however he difficult to achieve for a variety of
reasons, TFirst, there is no agreement about the way in which the multifarious topics on
which there is legislation might be grouped weether under main headings each of which
would be the subject of une of the suggested principal Acts, Such a lack of agreement 15
not surprising, Different requirements call for different groupings. The boundaries of
jurisdiction of difierent courts of law, the limits of depantmental responsibililies, the
ficlds of interest of those who consult the swatutes, the market-conscious concern of
publishers all supgest particular schemes of grouping, but by no means all of them
coincide.

6.19 Secondly, a majur programme of conselidation would need to be vigorously
pursued before the current statute law could be arranged under principal headings. We
huve received evidence thal there are practical difficulties which prevent much speedier
consolidation. There is pressure on the draftsmen, on the Joimt Commiltee on
Consolidation Bills, and on the Government depariments who play a major part in the
preparation of consolidation Bills, We see these problems as presenting 2 serious
pbstacle to the achievement of 2 more intelligible statute hook. It has been persuasively
brought to our auention that grealer progress in consclidation, and other wvital
improvements which we recommend, depend vpon there being many more drafismen.

ANGLO-SCOTTISH LEGISLATION

6.2(} There is considerahle criticism among Scattish practitioners of the difficulties they
have (o face in construing legislation which attempts to combine in a single Act policy
intended to have effect in Scotland as well as in England and Wales. We deal with this
matier in Chapter XI1

CONCLUSIONS ON THE CRITICISM

6.21 In paragraphs 6.2 1o 6,20 we have recited numerows crticisms which have been
brought to our attention, In doing so, however, we in no way intend Lo reflect upon the
skill and dedjcation of the Parliamentary draitsmen, which we greatly admire. They
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have to work under pressures and constraints which make it very difficult for them, with

throvgh Parliament in the face of strenucus opposition, while at the same time

£ as much s may be needed 10 & the legislators to see what jis
G be in a w ety of circumstances. in the face of such difficulties
slatutes  w afted an no grounds tor critcism in respect of clanity and
i¢ity, in d of ovur 5508 huve praised the drafting of a number of

recent Acts. Not all of the criticism we have heard in relation 1o particttlar Acts has
turmed Out, un clase examination, 1o be entirely valid. Nevertheless, after making all due
alluwance, there remains cause Tor concern that difficulty is being encountered by the
ultimate users of the statutes, and this difficulty increases as the statute book continues (o
ETOW.

Chupter V11
FACTORS TO BE TAKEN INTOQ ACCOUNT IN SUGGESTING REMEDIES
7. of s e
U nte n
0 ho w ]

which have an inescapable effect on the situation.
THE MASS OF LEGISLATION

7.2 A prodigious mass of statute law is enacted cach year by Parliament. Some idea of
the current How of new legislation can be obtained from the number of pages added 1o
the statute ook in the three decades from 1943 to 1972, The fi BUres are:

1943 o 1952 .. . ... 15,600

195310 1962 ... ... ... 11,000

196310 1872 ... .. ... 18,000

The total for 197345 2,248
These figures give some measure of the hurden on Parliament and on the Government
e over the past thirty years. The a tion of 5 law is form ie, and
worked oul in 1965 showed that t ' statute consisted th f some

33,000 pages of current law, pars of it dating hack 700 years.

7.3 There is hardly any part of our national life or of our personal lives that is not
affected by one statute or another. The affairs of local authoritees, nationalised

controlled and his old age sustained according to the terms of one stawte or another.
Many might think that as a nation we groan under (his overpowering burden of
lepislation and ardently desire to have fewer rather than more laws. Yet the pressure {or
ever morc legislation on behalf of differcnt interests increases as society becomes more
complex and people more demanding of cach other. With cach change in society there
comes a demand for further legislation to overcome the lensions which that change
even though the change may itself have been caused by legislation, which thus
s self-proliferating,
74 Al hmat  of policy and (he legislati e not within of
referen efeel  tled to comment on the vo f the legislat of
Parliament, because these matters have a direct influence on the form of Acts of
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Parliament. The more legislation there is and the more such legislation tries o deal with
complex situations, the more likely it is that it will itsell be complicaied and therefore
difficuft tw vederstand. It may be said that seme degree of complexity and indeed
obscurity may be the price we have 1o pay if society feels it necessary 10 satisty the
demands for more and yet more stannle Jaw, For our pan we would point out that the
price is a high one and we would urge that it should not be paid too readily. It is of
fundurnental importance in a free society that the law should be readily ascertainable
and rrasonably clear. To the extent that the law does not satisfy these conditions, the
cilizen is deprived of one of his basic rights and the law itself is brought into comempt.
Whatever may be the pressures to increase the voluime and extend the scope of
iegislation, it is our firm view that legislation which is complex and obscure may for
that very reasan be oppressive. Our constitution (unfortunately, as some people think)
containg no entrenched provisions for the protection of the citizen against the dangers
inherent in such legislation. A reduction in the volume and scope of the legislative
output could well lead 10 an improvement in its simplicity and clunty. We think that
there are sore measures which can be 1aken towards greater simpliciiy and clarity, even if
the volume and scope of the legislalive output remain undiminished. It is our object in
this Report to cunsider what these measures are. We would only add thal if the volume
and scope of the legislative ovtpul continue (@ jncrease, the prospect of pmproving the
situation by (hese ar any olher measures is far from encouraging.

THE PROBLEM OF EXPRESSING COMPLICATED CONCEPTS IN SIMPLE
LANGUAGE

7.5 Ideally statules should be written in ordinary straightforward English thal can be
reudily understood by lawyers and laymen. However, although there is a discemnible
trend towards 4 more colluguial style in current statutes {which we welcome), it is not
pussible 1o deal in simple non-technical terms with subjects which are themselves
technicat and involved. Ordinary language relies upun the good offices of the reader (o
fill in omissions and give the sense inlended to words or expressions capable of more
than one meaning. It can afford tv du this. In legal writing, un the other hand, not least in
slatutory writing, a primary objective is cenainty of legal effect, and the United
Kingdom lepislature wends to prize this objective exceptionally highly. Statutes confer
rights and impose obligations on peopie. If any room is left for argument as to the
meaning of an enaciment which affects the liberty, the purse, or the comfon of
individuals. that argumem will be pursued by all available mecans. In this situation
Parliament seeks to leave as little as possible wo inference, and to use words which are
capable of une meaning only. When therefore it Is necessary to ¢xpress in language
bound by these requirements concepts as complicated as those of, say, Schedule 26 of
the Finance Act 1972 (referred 1o in paragraph 6.3 of the previous chapter) it is not
surprising that simplicily is hard 0 achieve. For these reasons statutory phrases often
irritate or baffle the reader, either because they stute the ohvious or because the “punch-
line” is delivered with such economy that it is inte]ligible only to those who have the
time and inclination 1o inform themselves of the whole context on which it operates,

THE CONFLICTING NEEDS OF DIFFERENT AUDIENCES

The needs of the user

7.6 The user of the statute book who turms to it fur infonmation about the way in which the
law affects his or his clients’ interests should be able 1o find this information without
undue trouble. There will of course be cerain Acts which wre not readily imelligible
and it will usually be necessary for the layman to seek the advice of a professional
lawyer. It should be possible for a professional adviser {o find his way in the statute
book withuut difficully, and unnecessary obstacles ought nat (o be placed n lns path.
He has a right to expect that statutes should he drafted and wranged in a way which
makes plain to him the relevance of the law, even of complex provisions, tw the
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problems of his clients. From the evidence we have recgived however it is clear that the
needs of such users of the statutes are not being met. We have paid panicular attention to
the views of the criinent judges who have discossed these matters with us because they, of
all users, might be expecied w give a balanced opinion as to how well or badly our
lepistation may be woderstoed, We have discovered that even they often find 1 difficult 1o
understand the intention of legislation passed by Parliament. If this is so, it is likely that
practising lawyers find that the way in which the law is drafted presents at times an
impenetrable barrier to understanding it: and we have indeed had evidence (o this effect. If
lawyers find the law difficult, how can the layman expect to fare? To the ordinary
cilizen the provisions in the statute book mipht sometimes as well be wrilten in a
foreign language for all the help he may expect to obtain there as lo his rights and
duties under the luw. And this in an age, as we have pointed out, when the statute law
has @ growing cifecr on practically every sphere of daily lite.

The needs of the Government

7.7 We are precluded by our terms of reference [rorm considering matters relating to the
Government's legislative programme. We take (his o mean that we are nol prevenled
from describing peonerally how the management of this programme may affect the
legislative output of Parliament.

fa) Manapement of the legislarive programnme

7.8 The average length of a Parliamentary session in recent years has heen aboul 160
working days. Just under half of this time has, on the floor of the House of Commons,
been devoted w the consideration of Bills (incleding Private Members® Bills), the
remainder being taken up by general debates, supply and Privale Members’ non-
lepislative time. A substantial part of what is available for legislatton is taken up by the
Finance Bill: and when Pravate Members' Bills are also taken into account, the time
available to the Government for its own propramme (excluding the Finance Bill) is
reduced to about 60} days. These 60 days allow for the discussion, mostly on second
reading and report stages, of aboat 50 Goverment Bills of all types, including
consalidation Bills, In practice (herefore the amount of time at the disposal of the
Govemment is commonly not enough o pass all the legislation for which a reasenable
case can be made, This situation has two effccts which are inimical to the satisfactory
drafting of legislabon from the vser's point of view.

7.9 First, in the limited time available, it is of great imporance o the Government that its
Bills shall not be unduly held up by debate aboul their provisions. From the
Government’s point of view, “Biils are made 1o pass, as razors are made 1o sell” (1o use
Lord Thring’s aphorism), and if there are conventions of drafting which are thought 10
limit discussion and increase the chances of geiong Bills passed, they will be used,
whatever the Anal result may be like for the vser. Sir John Fiennes, furmerly First
Parliamentary Counsel, put it to us thus:

“One of the johs of the draftsimen s to present changes in the Jaw o Parliament in a
debatable form.... You have to arrange a Bill, be it a new Rill or an amending Bill ina
form in which it is capabie of rational debate in the House all through its stages; if
possible 5o that the main debales occur at the nght places, mopping up the
subzidiary debates which wil] therefore not occeur. 1f you have the subsidiary
debates first they will probably blow up into the main debates, and you will then
have the main debates again in their proper places afierwards”™.

The draftsman must therefore carry out his work with one cye 1o the drafting of
proposals that will commend themselves 1o the favour of a cotical legislature, and the
other to the eventual product as it will appear in the hands of the user. Sir Courtenay
Nbert commenting in 1901 on the choice before o Minister when presenting a Biil had
this to say:
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“The Minister in charge of a2 Bill will ofien insist, and wisely insist, on
departure from logical arrangement with reference to the exigencies of logical
discussion, He will have considered how hc intends to present his proposals to
Parlizment, and to defend them before the public, and will wish to have his Bill so
arranged and expressed as to make it a suitable text tor his speech. If the measure 15 at
all complicated, he will desire 10 have its leading principles embodied in the
opening clause or clauses, 5o that when the first fence is cleared the remainder of
the course may be comparatively easy. In seutling the order of the following
clauses, he will consider what kind of opposition, and 10 what quarter, they are
likely to eveke. He will prefer a few long clavscs to many shormt ones, bearing in
mind that each clause has, as a rule, 0 be separately put in Commitee. His
theorctical objections o legislation by reference will often yield to considerations
of beevity, He will eschew technical terms, except where they are clearly
necessary, retnembering that his propusals will bave 10 be expounded to, and
undersiood by, an assembly of laymen.... The draftsman has, of course, to bear in
tnind all these considerations”.(*)

Thig is a classical description of the shilts to which a Government is driven by the need 10
get its legislation passcd by Parliament whatever shape the Bill may be in when it
receives the Roval Assent. Alihough lhe pussage was writlen over 70 years apo il
enshrings an atiitude which sull seems 10 have much influence, as the ¢riticisms o
which we have earlier referred amply bear cul.

7.100 We recognise that any Government has a paramounl interest in gefling ifs
legislation, and much other business, thruugh Farliament; whether the legislation
derives directly from a palitical commitment in a manifesto, or from the pressure of
events, ur whether it grows naturally out of the ordinary work of Gevernment
departments. Indeed, we concede that there is substance in the views advanced so Jong
ago by 8ir Courntenay Ibert in the passage 1o which we have referred. Bul if shortage of
Parlizmentary time tends 1o lead o the enactmeni of measures which do not adequately
meet the needs of those who have w use it, tien one of two courses will have o be
adoplted. Either the flow of legislation must be staunclicd so that the drafismen may
have more vime in which to make their Bills more intelligible, or, if this is impossikle,
then in spite of the shortage of time, statules must be enacied by Parliament in a form
that will muke it easier for them to be understood by those to whom they are addressed.

7.11 However, some Parliamentarians feel strongly that nothing should be done w
hasten the legislative process. Il there 15 now oo much lepislation, they consider that it
would only make matters worse if the Govermment were to have at its disposal
Parliamentary provedures and dralting practices which permitted even more legislation
1o be produced in a given time. The aim must therefore be to achieve greater clany
withoul remaving from Farliament the power 1o legislate as it thinks fit, in the hope that
such power will be exercised with restraint, responsibility and full regard for the need o
achieve grealer clarily in the drafting. In Chapter XVIIl we have applied our minds 1o
Parliamentary procedure o see whether ways may be found of achieving a better result
by changing the existing machinery, as our terms of reference enjein us (o do.

8] Pressure imposed on the draftsman by lack of 1ime
7.12 MNext, the shonage of time available for prepanng Bills often puls great pressure on
the Parliamentary draftsman; and since draftsmen are human, the corollary is that the
quality of their work 1s often at nisk. First Parliamentary Counsel expressed this in the
following way:

"All this makes for an undigested text, and a logical structure which s

imperfectly worked oul. Moreover, the pressure makes it difficult for the drafting
team Lo prepare material to help in understanding the Bill when it first appears.
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Even drafling an Explanatory Memorandum may be a considerable rask for a big
Bill. The preparation of the occasional White Paper by way of giving more
detailed explanations of the text can be a burden so great that it interferes with the
main atject of getung the Bill nghi™

Sir John Fiennes recounted this experience:

“There was one occasion, on a Finance Bill, when T sat down on a Sunday at
home and rewrode a whole Part of 2 Finance Bill. It went to the printer on Monday
rieght, and the text was handed in at lea-time on Tuesday. The Revenue never saw
the final version of that until the Bill was published".

The needs of Parliament

7.13 Members of Parliaument in both Houses are busy people who have many exacting
demands on their time, Although some are highly skilled in the law, most Members are
not familiar with legal concepts. 1t is therefore in their interests that Bills presenied to
themn for enactment should be in a lorm which is conducive to easy understanding of
their effect. Mr lan Percival QC MF who pave evidence (o us stated:

“The mare simple and clear o Bill is when presented w Parliament, () the
berter it will be understood. and therefore the hetler it may be considered and
discussed: (h) the less ime it will take, and {c) the more simple and clear ic will be at
the end”.

We take thiz to indicate that Members of Parliament are just as keen to have a
comprehensible Bill to consider as the users arc 10 receive a comprehensible statute, Tt
shauld not be supposed that, in considering draft legislation, Members are principally
inierested in scoring political points off their opponents with little regard for the final
shape of a Bill as it leaves their House. On the contrary, Mombers often help to improve a
Bill even when they are opposed to it. Keventheless, “simplicity™ from the point of view of
a legislator s not necessarily the same thing as it is {rom the point of view of a
practising lawyer or a judge.

7.14 When a2 Mamber of Parliament iz faced with 4 new Bill he wants 10 know two
things about it fairly quickly, First. what the Bill is intended to do, and secondly how it
affects the interests of the constituents he represents. I has until recenuly been assumed
that it should be possible to gather this information {rom a siudy of the Bill itself, and
that i1 should be the mim of the sponsor, whether this is the Government or a Private
Member, 1o ensure that all the important information required i1s 1o be found within the
pages of the Bl without the need 1o read exisung legislation on the same subject, Ever
since their Office was established i 1869, the Parliamentary Counsel, and their Scottish
colleagues, have worked on the prirciple that, in the words of Lord Thring:

“It iz not fair to a legislative assembly that they should, as a general rule, have w
look beyond the four comners of & Bill in order to comprehend its meaning”™.

7.15 How far Members of Parliament are able to understand the peneral purpose of
many Bills without reference to other documents we could not discover, but one of our
witnesses, Mr Truncis Bennjon, has expressed the view Lhat:

“if Members were asked whether as a contribulion 1w clarity they would be
prepared 1o give up the four comers doctnne, provided adequate alternative means
of providing information were designed, my own [eeling is thal they would
readily accept™

If this 15 so, it would make i1 easier 10 amend exisling enacuments by the texiual
amendment method. The effect of the amending Bill would be shown either in z
Keeling Schedule or in an accompanying memorandurn (a “texwal memorandum®™)
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which woubd reprint passapes of the carlier Act showing in a different type the
amendments proposed tu be made 1o those passages. Keeling Schedules have been used
ovcasionally since 1938 and a texiual memorandum has been used once. We do not
belicve either device has given rise to complaints by Members of Parliament thal they
were nol being given adeguate information aboul the new measures they were enacting.

7.16 Members of Purliament have a duty to criticise Bills presented 1o them and to
ament! them as they consider necessary. Sometimes their objections may be en grounds
that the lepislation adversely affects the interests of those they represenl, sometimes
they have personal experience which is relevant to the subject matier of the Bill
Frequently amendments are designed 1o ensure that the Bill will have a panicular effect in
certain circumstances. Few Bills pass through Parliament unaliered. When amending
them Parlizrnem's paramount interest is with the substance rather than the form. But,
even when agreed amendments are drafied by the draftsman in charge of the Bili, the
final product may still not be satisfactory to the user. Several witnesses have sugpested 1o
us that there should be 4 stape at which Par)iament scrutinises the drafiing of a Bill after it
has been constdered and arnended, but before 1t is enacted. We examine this possibilily
further in Chapter XV111.

DIFFICULTY OQF ATTRACTING ENQUGH SUITABLE PARLIAMENTARY
DRAFTSMEN

7.17 The drafting of legislation is an exacting vocation which demands a hiph degree of
intellectual ability, a sound knowledge of the law, the ability to wrile good English and an
unlimited capacity for sustained hard work, These qualities do not often come together in
the sarne individual, and Jawyers with such gifts will have other atiraclive opportunities
for advancement in their profession. Though we believe that there can be few more
worthwhile careers for able lawyers on both sides of the Border than the work of
constructing (he stawtiory Jaw, we are bound to recupnise that the attractions of private
practice at present make it more difficull to interest good candidales in taking up
appointments ax draftsmen. Cur terms of reference du not permit vs to consider how
thus situation might be altered, but it is obvicus that the guality of our legislalion
depends largely on the quality of our druftsmen. Also, if there are not enough pood
draltsmen o cope with the regular flow of new legislation, this will make it more
difficult to release some of them o cary out consolidation which is so urgently
necessary if the statule book is 1o be brought imo orderly shape within a reasonable
period of tme. We deal with the recruitment and traiming of the draftsmen in Chapter
VI

CONCLUSICN

7.18 As we have surveyed the crilicism we have received and the faclors which have lo be
taken into account in suggesting remedies, we have become conscious that no great
improvement it the preparation of legislation s likely to come about s0lely as a result of
chanpes in Parlismentary procedure or drafting conventions, useful though some such
changes might be. The words of Sir Grunville Ram, formerly First Parliamenlary
Counsel, writing in 1946, sound a note of warning:

“The chaotic condilion of the statute book has been the subject of complaint tor at
least four hundred vears, and it must be acknowledged that the long history of the
intermittent attcmpts 1o improve its form and arrangement is, ip the main, a story of
failure™,

However, nearly all those who have piven evidence to us agree thal something must be
done tu improve matlers, and according to their different responsibilities have made
sugeestions as to what this might be.

7.19 We have found a great willingness on the part of some of those who have dilfcrent
tasks to perform in relalion to stalute law to accommodate each other’s difficulties.
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Thug the judges would be plad 1o face the problems of interpretation if statules gave
less detailed gwmdance but were more simply drafied and more {ully expressed the
general intentions of FParliament; and the 12am engaged in preparing the legislation
would be more ready to draft by expressing general principles appropriate 10 the subject
matler if Governnient and Parlizment were less demanding in their desire o have every
foreseeable circumstance met by detailed drafiing which confuses the outlineg of the
draftsman’s scheme.

7.20 But much more than good will and self-restrainl are needed (0 make the stawute
bock an orderly repository of reasonably intelligible law. Governments must give the
state of our legislation a much higher priority in their respensibilitics, The legislative
process is the mam instrument of political change in our rapidly changing democracy,
butit has for many years been incapable of etficiently meeting the demands made upon it.
Serious defects of the process wre the shortage of Parliamentary draftsmen and the
resulting pressure imposed upon thern. Toiil that shortage is evercome and the pressure
reduced, the instrument will become even more inadequate and inelicctive, and political
change will continue 10 be made under stress, in some confusion, and with unwelcome
results.

7.21 The ideal solution of the problems we have described might be to have all stalutes
drafted in ¢lear und simple language which the Jayman could understand and which at
the same time achieved the certainty of effect in law which Parliament expressly
intended, however conflicting these two praiseworthy objects may be. There are also
those who advacale a “crash programime™ of consolidation with & view 1o rearranging
the statute pook, The arpument is that such a rearrangement would facilitate the
amendment of Acts by the textual amendment method and would make it easier for the
user to Hud the enactments in which he is interested, We deal with this sugpestion more
fully in Chapter XTIV, and at this stage we merely point out that such a programme of
consolidation could only be achieved by recnuiling and radning many mare draftsmen.
Even if this were done, and even if enough lawyers achieved enough drafting skill,
Parliament would have to stop legislating for a good many years in some arcas of law so as
not o confuse the consvlidution programme by intenm amendments of existing
legislation. Such an exercise is thercfore in the realm of fantasy, and meunwhile we
have to approach our task by making realistic assumptions in the search Tor remedies
which take account of the faclors we have mentioned above.

Chapter ¥III
THE DRAFTSMAN'S PRESENT DIFFICULTIES
8.1 In the previous chapter we referred in passing to the Purliamentary draftsmen and
the crucial part they play in the preparation of legislation. We now tumn o consider
certain factors which povern and in some cases inhibit the effective application ol their
skill,

3.2 The draftsman of 2 Bil] requires (i) adeguate instructions; (i1) adequate consultation at
all stages with the departmental team working on the Bill, and (iii) above all, adequate
time to stady the legislative hackpround to the Bill, to consider the best structure for i,
and to prepare the draft, which if the Bill i5 Jong or complex or both may invalve weeks of
sustained concentration. The first and second of those reguirements are gencrally med.
As regards the second reguirement, we would emphasise that the Minister who presents a
Bil 10 Parlisment is finally responsible for its drafting, and that while the draftsmen
welcome the opponunity of discussion with the Minister the amount of such discussion
that takes place depends on him. The third requirernent is often lacking, and drafling
suffers as a result.

FRESSURE QF TIME
8.3 Nearly all Bills tn the Government's legisiative programime we prepured under
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pressure, penerated either by the need 1o keep to a predetermined Parliamentary

timetable for the Session as a whole or by the urgency of the paricular Bill

Consequently the draftsman’s life is an arduous one, and his huurs of work are ofien

long and unprediclable. Although we have had no complaints on that score from any of
those draftsmen who gave evidence o us, Ihe draftsmen are the fizst to recognise that
the pressures under which they work may affect the quality of their output. As First
Parliamentary Counsel put it “By the time instructions are received, there may not be
much room for the drafisman o lake decisions which will make for simplicity or
clarity. I find it frequently comes as a surprise W 4 member of the public, and even to
members of the legal profession, 10 hear how little ¢lbow room the draftlsman has ... The
pressure (o get things done quickiy is usually great™.

8.4 Political exipencies will continue 1o demand immediate legislation, and some
system of programming will continue 1o be necessary for all legislation. Given that
programming is necessary the date of introduction into Parliament becomes important,

Indeed it can become more important than the initial content of the Bill, so \hat
(probably 1o the detriment of the structure and expression of the Bill} the process of
drafting will have 1o be continued afler introduction by means of Government
amendments muved in Parliament, Our terms of reference do not permit discussion of
the legislative programme as such, but we fee] free to take note Lhat sheer pressure of
time constitutes a formidable obstacle in the way of any significant improvement in the
readability of Acis of Pardiament, Accordingly we would urge that by forward planning
and carly starting of lepislative projects everything possible shuuld be done to see that
the unavoidable pressure is not increased by avoidable faclors,

INSTRUCTIONS TO DRAFT

The “grey area™

8.5 Our terms of reference also exclude “consideration of matlers relating to policy
formulaticn”, but between the taking of policy dectsions and the start of the drafling
process, and shading into that process, is what First Parliamentacy Counsel has called
“the grey area”. This iz the area in which policy decisions are translaled into
instructions to the drafismun, and instructions may be modified, more or less
substantially, in the coorse of conferences and exchanges of leiters between the
draftsman and the instructing depanment or departments, It seems to us that whal
happens in the grey area is relevant to the altainment of clarity and sirmplicity in the
lepislation emerging from it and should therefore be among the tings considered by us,

Departmental expertise
£.6 Of the prey area First Parliamentary Counsel has said:

“If there is more than one way of camrying cul some feature of the policy, those
responsible for the insiructions must be able to assess well in advance how the
choice will be reflected in the Bill. If some policy decisions seem likely 1o lead 10
some complexity, and that can be foreseen, there may be room for a review of the
position and a request 10 Ministers to reconsider the policy. Some minor change
may make things simpler’”.

If this be right (as we think il is) those concemned in this area shovld be given adequate
time for their work and should possess a high degree of skill and legal experience. The
draftsman should have some part in it, even if only by way ol suggesting moditications of
his instructions in order 10 obtain greater simplicity and ¢larity. Clearly, the more expen
the departrmental Jawyers and adminisirators in the official team instructing him, the
casier the draftsman’s 1ask will he; and this is likely to be reflecied in the quality of the
Bill.

Ktage at which draftsman becomes involved
8.7 Several witnesses, among them the experienced draftsmen mentioned helow, have
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suppested o us that the draftsman should always become invelved at an early stage.
Professur Driedger described the practice in Cunada, where “the person who ultimately
wil} be the draftsman Is frequently brought inlo discussions with offictals and ministers
when the policy is being developed, and he then has a chance 10 suy what can be done,
whatl cannol be clearly expressed, what will work and what will not work™, and where
“there 15 perhaps a closer and less formal relanonship between drafismen, officials and
ministers at all stapes of a drafiing process™, he thought that this did “contnbute
something 1o the fonn and clanty of the statie”. Professor Dickerson believes that ™if
brought in carly cnough, @ drafisman, as a legal architect and engineer, ¢an ... help the
policy makers formulate a better and more workable idea ... 1f the draftsmen are not
brought in until the end, they cannot be as helpful as they mught be ... When the matter
hegins to crystallise in its general architecture, the draftsman should be on hand o help
formulale this, because the mechanics of formulating general siructure ... floats to the
surface many overlaps, paps and discrepancies that it iy valuable to discover at Lthe
aulset”,

8.8 We understand that in principle paricipation by the draflsman in Westminster
lepislation docs not begin wntil he bas received written instructions in which the policy to
be piven effect to by a Bill (or part of a Bill) hus been more or less fully worked out.
First Parliamentary Counsel told us that the question of earlier involvement was at
present governed by considerations of manpower, it mipht be Jooked at apamn if the
mianpower position became easier, though he thought that even then there was a sirong
cuse for not bringing in the draftsman al an carlier stage. Although in cases where
pressure was great the drafisman was in fact coming in Jung before the legislative
scheme was fuily settled, as a matter of policy the guestion did not arise at the moment. On
the other hand, bearing in mind the pressure already referred to, it is important that time
should not be lost in departimental and interdcpartmental discussion of draft instructions to
the point where all except the draftsman have agreed upon matters on which his advice
would have been useful or even decisive. There is a dilemma here. Premature
instructions rmay be worse than useless: bul tme spent on revising and polishing draft
insiructions reduces both the time available to drafl the Bill itsell and the utility of the
draftsman’s contribution.

8.9 It is not for us to suggest any general rule governing the precise stage at which the
drafisman should begin o wake part in the preparation of legislation. To the extent that an
answer is tot dictated by circumstances, it seems 10 us that the question is one for the
First Parlismentary Counsel and the First Parliamentary Draftsman for Scotland to
consider in making the best use of their colleagues’ 1ime.

£.10 At present a special prablem exists for the Scottish drafisman who has to adapt an
English Bill (o Scotland, for in such a case, under the cxisting practice, the Scottish
drafisman enters the scenc somewhat later than the English. I, however, our
recommendations in Chapter XIT for Bills affecting both jurisdictions are adopted there
would be a complete abandonment of the present method of preparation whereby
legislation designed only for England and Wales is adapted for application to Scotland.
The new method we propose would mean that such a Bill would involve both
draftsmen from the start, and the question of the stage at which the Scotish draftsman
should become involved would in that even cease to be a special prohlem.

THE 5TATE OF THE 5TATUTE BOOK

8.11 Each draftsman has (o have a complete ser of the statutes, (ully amended. No
draftsman can do his work properly without being thus equipped: the statute book is his
workbench. The drafismen need & clean edition of the siatute book if they are 1o do theyr
work properly, and they have not now gat it. The official editions of the statutes have
been described in Chapler ¥. Until a large part of Sraiures in Force hias been published,
the official cditions on which the draftsmen must mainly rely are the thied edition of
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Statutes  Revised. comaining in chronological order all English public general
enactments from 1235 wo 1707 and public peneral enactiments of the United Kingdom
Parliament from 1707 (all as they were in lorce at the cnd of 1948) other than certain
enactments relating exclusively o Northern Ireland; the second revised edition of The
Acts of the Parliamenis of Scotland 1424-1707, coniaining all Scottish public gencral
cnactmerts in force in 1966, the annual velumes of Pubdic General Acts and Measures
for 1949 and subsequent vears; and Queen’s Printer’s copies of recent enactments not
vel incorporated in the latest annual volume. First Parlismentary Counsel estimates that
“the draftsmen, and all others in the Government service, will still be using the third
chronological edition [of Statutes Revised| at least 30 years after ils publication”, in
other words that although it “is on its last legs ... it will probably have to remain in use for
at least five or six years™.

.12 The drafting offices thus have o contend with two major difficulties: the first is the
clerical burden of maintaining completely annctated sets of this material for the
drafismen’s use (21,000 entdes per sct over the last five yearg), and the near
impassibility of annotating additional sets from scratch if the nomber of drafismen
increases, {As we have said in paragraph 5.15 above, it is estimaled that the annotation of a
complete set would take a rained ¢lerk nearly a year). The sccond s the intellectual
{(and to some extent, no doubt, physical) difficulty of operating on this mass ol
unintegrated material in drafiing both new and congolidating Bills.

%13 The physical untidiness of the stalute book can be, and is being, tackled by the
production of the new collected edition, Swatuies in Force. Completion is hoped for by
1980, First Parliamentary Counsel accepls, with some hesitation, that this editiun will
serve the druflsmen’s purpuse when complete. He tells us that the Statutory
Publications Office will be offering an updating service of a different kind from that
availuble for the whird editon of Statures Revised; the annual supplement to the whole
edition will be on the lines of the supplement to Halsbury's Statutes.

£.14 The production of any form of collecied edition, however, can do no more than
tidy the statute book in a physical sense. Repealed matter would be omitled, and texiual
amendments  incorporated  in reprinted  versions of the Acts amended. Other
armendments, applications, and the like, would continue ta be found separately from the
provisions to which they refer. The intellectual hurden of conflaling separate cnacumes
wodiscover their combined effect would, in a large measure, remain. First Parliamentary
Counsel says: “A tidy stalute book is very necessary as a background for satisfaciory
legislation, IM a Bill must operate on an untidy code, it slows up the team handling the
Rill, and makes it mere difficult for the legislator and the pulic to understand the Bill™, In
assessing the depree of uniidiness of the present statule book he amived at an estimate,
for the years from 1921 to 1960 alone, of between 330 and 400 Acts so heavily
amended and fragmented (and consequently $0 heavily annotated) that they could
properiy be described as being in an unsalisfactory state and in need of consolidation.
We apree with most of our wilnesses in altaching imponance to consolidation, the
repeal of spent enactments, the use of lextual amendment wherever practicable. We
consider lextual amendment and consolidation in more detail in Chaplers XIIT and XTIV,
We discuss in Chapter XV1 the potential advantages of a computensed statute book.
MANPOWER

Recruitment and training

8.15 The staffs of the Parliamentary Counsel Office and the oftice of the Parliumentary
Draftsman for Scotland (the Lord Advecale’s Depanment) are small {details of their
composition are given in Chapter IT1). There is an acknowledped shurtage of draftsmen in
the public service and thc aim is to achieve an increase in the strenpth of the
Parliamentary Counsel Office if possible. The Parliamentary Draftsman for Scotland
also has difficulty in securing enough recruits of the required calibre,

®.16 Reasons suppested for these recruiting difficulties include a lack of interest in
statute Jaw 1 the universities, We understand that the whole question of closer contacts
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between universities and the legal civil service is under consideration at the moment.
The enuouragement of an inlerest in statule law as part ol the academic traming of
lawyers would be regarded by the drafting offices and by us as helpful to recraiting, We
have also given thoupht 1o the possibility of setting up in this ceuntry a post-graduate
course of tramming in lepislative drafting such us the one-ycar course for seven or gight
graduates provided by Professor Diriedper at the University of Ottawa (%) Training has
up t0 now, in hoth the English and the Scottish offices, been mainly a matler of working
with a senior colleague in order 10 develop the necessary specialised skills on the job.
We agree that pupillage of this kind is indispensable to the training of a drafisman to
the stage at which he could drafi & big Bill under pressure; butl we consider that a course
such as Professor Driedger’s could be helptol in providing preliminary training so as to
reduce the period of apprenticeship and 1o ease the burden of the senior drafismen in
training new recruits from scratch, and that serious cunsideration shoald be given o the
possibility of setting vmne wp. It might help to atiract more young lawyers ino the
drafting offices and to promole a betier underslanding of drafting problems. Experience
shows thal only a trained draftsman can provide such a course, and this presents a
difficulty which must not be underestimated.

Cutside help

8.17 The suggestion has come to us from a number of guaners that the Government
draflsinen could be relieved of some of their burden by entrusting the drafting of some
Government Bills to lawyers outside the public service, including practising members
uf both branches of the legal prolession (including Parliamwniary Agents) and
acadenncs, As we mentioned in Chaprter [I1, First Parhamentary Counsel now has
authority to make arrangements for some Government Bills to be drafied by outside
draftsmen. An experimental scheime has recently been evolved under which the drafung
of some Government or Government-supponed Bills, and the subsequent responsibility
for them, can be “farmed ow™ 1w a member of a panel of Farliamentary Agents. First
Parliamentary Counsel thinks there 15 a prospeet of scane suceess in this field; althongh it is
not easy Lo 01t the Parliamentary Agents in for a number of rcasans they have, he savs,
been most co-operative and helpful and he hopes w go on getting a contribution from
them. For a nurnber af reasons it has pot proved possible 1o get work done by practising
members of the Bar. First Parliamentary Counsel 1old us that he thought that on the
whole the experience of the practitioner al the Bar could no longer be said 10 he of
much value in the peneral field of legislative drafting; although we feel that spectalists in
particular branches of the law would ofien be able to give adviee on draft Bills which
would give waming of pitialls or Joopholes, and that the practice of censulting them
should be encouraged.

§.18 We ihink that the scope for the empioyment of draftsmen outside the public
service on Bills in the Government legislative programme must remain limited by such
faclors as the need for the draflsman to be in a position to nurse his Bill through
Parliament. The scope for their employment on consolidstion Bills may be somowha
greater, though even there the difficulties which would be experienced by a praclitioner
showld not he wnderestimated: they include the oblaining of ready access to an up-
tn-date set of the official volumes of statotes (see paragraph B.11 above) and 1o the
draftsman’s papers on the Acts to be consolidated. We should in any case deprecate any
large-scale transfer of drafting work away from the Government draftsmen, as being
liable o result in a retum o the pre- 1869 sitwation {the Jegislation of the eighteenth and
carly ninetcenth centuries has been described by one of the present draflsmen as “a
qungle .. drafted by different pecple who neither knew nor cared how the ather
performers were framing their legislation™). The centralisation of English drafting in the
Parliamentary Counsel Office, staffed by full-time professionals, has been favourably
contrasted by Professor Reed Dickerson with ihe sitvation in Washingion:
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“Whereas in London the typical hill is dralied by a full-time professional, in
Washington it 15 drafed by an inexperienced lawyer or a pantly experienced
lawver whose drafting dutics are a smere incident to his other dutics . Cerainly
the most fertile single source of confused, difficult-io-read. overlapping and
conflicting statutes is the lack of uniformily in approach, terminelogy and style.
The ravapes of heterogeneous authorship appear to be large in Washington and
small in London".{*)

Prufessor Dickerson alsa developed this theme in the evidence he gave to us:

“Mast legislation in the United Siaes is drafted by people who, however pood
they may be in their substantive specialines, have only Aceting acquaintance with
the expentise required for good dralting, Thig is perhaps the main reason why so
much of American legistation is inadequale .. You are light years ahead of us in
this respect”.

It therefore scems o us that it would be better w0 increase he strength of the
draftsmen’s offices than to rely to any preat extent upon oulside help.

Other duties

&.19 Whilst Parbamentary Counsel, and in particular the First Parliamentary Counsel,
have certain other duties as well as their primary fonction (see Chapter IIT), we are told
that these arc ot particelarly burdensome. Drafting work for the Law Commission
vught not 1o be [n direct competition with work on the current legislative programme,
and on the extublishment of the Commission arrangements, described in parapraph 3.2
above, were made with that end in view, However, we have been informed that the
exigencies of the Government's current legislative programme, coupled with other
factors which huve affccled the balance between drafling resvurces and the demands
made upon them, have led o the ternporury withdrawal from the service of the Law
Commissivn of one senior draftsman who had previously been assigned exclusively to
Law Commission wark, This is a misfortune f{or the causes of law reform and of
consolidation, and we recommend that the Law Commission’s drafiing strength should
be restored and, indeed, Further increased al the earliest possible moment,

&.20 The positien of the Scottish Parliamentary Draftsmen is rather different. In
gddition 1o 2 commitment o provide draftsmen for the Scottish Law Commission, the
drafltsmen have very substanmial non-drafting duties as legal secretaries to the Lord
Advocate, as descnbed in Chapter IH. We have been wld by the Parlismemary
Draltsman fur Scotland that although this work is shared by his staff, the main burden of
the maore confidential and sensitive work falls on him as Legal Secretary, and that for
more than a decade it has tended 1o absorb the greater part of his and his predecessors’
timi¢; @ similar process {especially in relation 1o European Community matters) is now
happentng 1o the Deputy Lepal Secretary (the second Drafisman), with the result that
the 1wo most experienced draftsmen are having less and less time to devote to
lepislation. Whilst the Parliamentary Draftsman for Scotland saw some advantage in
close contact with the Law Officers, he could see no tther reasen why the two offices of
Parliamentary Draftsman and Lepal Secretary - which had become combined as the
result of the historical development outlined in Chapter II - should remain combined.
We feel cunsiderable sympathy with that point of view.

821 The pgiving of drafting assistance for Private Members® Bills is a call on the
resources of the two offices which we think should be confined at present 1o Bills which
cnjoy Government support or which the {fovernment do not vvertly support but which
they congider may reach the swatute book. With the larger work force which we
recommend, the Government could and should then give more pengrous departmental
and drafting support in tuture to Private Members® Bills which the Govemment do nat
actively oppose,
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Conclusion

8.22 The shortage of draftsmen s one of the main obstacles to the improvement of the
form wnd clarity of lepislation, and we recommend that all avuailable methods should be
wsed o recruil and rain more drafismen as a mavter of high prionty.

PARLIAMENTARY AND OTHER CONSTRAINTS

8.23 There are certain other faclors which may present the draflsman with difficulties
but which we deal with in later chapters. These ure the demand for certainty both from
the Govemment and from Parliament {Chapter X, the requirements of Parliamentary
procedure and lactics (Chapter XVI11), and the interpretation of statutes by the courts
{Chapter XIX).

Chapter IX

BRITISH EUROPEAN APPROACHES TO LEGISLATION
THE APPROACH IN EUROPEAN LAW

9.1 European law is basically very different from English law, founded as it is on
another legal tradition derving largely from Reman law, luer developed to suit modemn
needs by, for example, the Code Napoleon. The style of the Code is illustrated by many of
the codifications of the nineteenth century. The deliberate aim in these codes was to
confing the statement of lerms (o principles of wide application, and to practise a
deliberate restraint in the proliferation of detailed rules. An extreme example of this is to
be found in Article 1382 of the French Civil Code which states “Any act whatsoever by a
man that causes damape to another obliges the person at fault w repair the damage™.

THE AFFROACH IN ENGLAND AND WALES

9.2 In England and Wales there has prown up over the centuries what may be described as
the “detailed” approach o legislation. For a variety of reasons Governments tend to
propose, and Parliament 1o claborate further, lepislation which speils our how a
principle of law which is being ecnacted should apply in a great variety of
circumstances. The rationale of this approach is that it is only fair to those whom the
law will affect that they should be able 10 see how Parliament requires the law to be
applicd in diffening circumstances, and that it creates uncertainty if the detailed
application of a general principle is left 1o be interpreted by the judiciary, or to be
worked out by the Executive in regulations embodied in svubordinate legislation.
Sometimes the statules contain a mass of detail withowt clearly expressing the purpose or
the principles which have prompted it

THE AFPROACH IN SCOTLAND

9.3 The law of Scotland has encugh in common with European (radition for the
substantive as distinet (rom the procedural law still 1o be recognisably within the family of
the civil law. A very considerable part of the present law of Scotland, however,
comprises statutes of the United Kingdom Parliament, which in gencral follow the
English approach, and it is (his part of the law with which we are concerned. The fact
that the commeon law of Scotland bas stronger affinities with civil law systems of
Europe than that of England does not affect the validity in this context of discussing
Englizh and Scotiish statute law ogether.

THE APPROACHES EXAMINEDR

9.4 In the Tollowing paragraphs we examine these differences in tradition more closely
and assess how far they are reficcted in the present practice of Western Europeuan
countries and of the Furopean Communities.

9.5 1t has heen put to us by Sir Charles Davis(*) that it is still true to say that whilst in
English statute law more emphasis is placed on certainty, in the legislation of
Continental countries and of the European Communities the emphiasis is on clarity in
the expression of broad intention and prnciples. 5ir Charles said:
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“English law, being for historical reasons so firmly based on the doctrine of
staare decists has an inherent tendency, in my view, towards achieving cerainty -
somelimes indeed at the expense of logic - and this is reflected not only in our
Common Law but also in our legislalion, both onginal and delegaied. This is
customanly drafted with almost mathematical precision, the object (nol always
atlained) being in effect to provide a complete answer 10 virtually every question
that can anse. Community law on the other hand, being based on the legal sysiems of
the onginal six member states, and being 1hus derived from the Code Napoleon
and indirectly from Roman law, adopts an entirely different approach. With the
Community law, centainty - in other words the ability to answer alimost every
question that can anse by textual analysis - is much less important, and the main
desideratum appears to be the logical formulation of an idea so thal the general
objective of the legislation is never lost sight of.... Both systems have their
advantages and disadvantages. Under our own system the goal of certainly is
somelimes achicved al the expense of a2 complexity which it is hard (and
surnetimes vinually impossible) for the laymun w0 master. On the other hand
Community secondary lepislation which is fully reasoned 1n recitals (as indeed it is
required to be under Article 190 of the Treaty of Rome), and with its much more
peneralised legislative provisions, is easier w understand at first reading, but
suffers {rom the corresponding disadvamtage that it is oftecn impossible by
reference to (he text slone to say exactly what is the answer to a paricular
problem. This makes for doubts and uncenainties which can in the last resont only be
resolved by the Evropean Court - whose guiding principle it seems 10 be o look to
the iment rather than to the form.... Essentially, the dilemma seems to me to be a
choice between two eminently desirable but mutually exclusive objectives namely
clarity and certainty™.

9.6 The difference between the English and Continental traditions is also recognised in a
memorandum we received from the Foreign and Communwealth Office:

“The drafiing of Commumty legislation 18 largely influcnced by traditions of
legislative dralting which have for long prevailed in other European countries but
which do not prevail in the United Kingdom. The tradition in many other
Luropean countries is to draft in more gencral terms than is customary in this
country, and consequently to leave more scope for the interpretation of the law by
the courts; the continental judge is uccustomed 1o interpret legiskation in the light of
official or academic commentaries. Becauwse of this difference of approach, the
form and language of Community legislation does not readily lend itseif to
emulation in the United Kingdom where the courts and legal professions are
accustomed 10 more precise drafling, and inlerpretation or construction keeps
inure strictly to the staturory texi”,

9.7 Of European Community legislation Sic Charles Sopwith(*) says:

“Given the circumstances in which thal lepislation has been adopted, the
Communily legal order correspends to expectation. The Treaties were armived at
by negotiation and compromise; in the result they are ample on aims but end (o
lack precision. The draftsmen of he secondary lepislation have no doubt been
accustomed 0 a less precise system of drafling than that aimed at in this country;
and much of this secondary lepislation is also the subyect of debale by and
negotiation between the represcntanves of the Member Siates and to eventual
compromise so that again great precision ¢an not always be expected™.

And Professor [ Lasok{**) contirmed in a leger o us thar
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"It can be said, penerally, that the Community legislation follows the
continental pattern, ie translating policies inlo rules of general application and
proceeding from the general to the particular. The legislation is not as tightly
drafted as our own statutes, allowing those who apply the laws a certaan “margin of
appreciation’” in the interpretation of the rules of law™.

9.8 A fleature of Commmuruty secondary legislation (though not of examples of European
national lepislation that we have cxamined) is the invariable use of a preamble, now
rare int British swatutes. It ig, as Sir Charles Davis peints out, ebligatery under Article
190} of the Treaty of Rome. Sir Charles Sopwith suggests that

“It seems probable that the original purpose of requiring the ‘reascning’ to be
stated wus 00t S0 much (o assist interprelation as w enable Member States and
persons affected by Community instruments to ascenain that the Council or
Commission was scting properly within its powers.... These preambles have,
however, no doubl come o have an important effect on inlerpretation against the
backeround of the {Eurepean) Court's method of interpretation which sceks to
give effect to the purposes of the legislation, on which a preamble may well be
expected 1o furnish valuable help. But while the preambles in Community
legislation arc not so likely to fumnish help on particular verbal difficulties, they do
undoubtedly give a good deal of help 1owards the general intelligibility of a
Community instrument”.

9.9 The difference between the two drafiing traditions is clear. In practice, however,
when British legislation is compared with both Community legislution and the national
legislation of Continental countries, the differcnces between the products of the two
traditions are seen to be sometimes blurred. Whilst British legislation for the most part
aims at precision or certaimty, and conseguently 1ends 10 be claborate and detailed, one
can in certain felds find Westminster legislation that is expressed in statememts of
genera) principles. An example of this is the Occupiers Liability Act 1957, mentioned
by the distinguished ¢omparative Liwyer Professor Oito Kahn-Freund in the passage
guoted in the next paragraph.

010 Of nationai legislation on the Continent, Professor Kahn-Freund said to us in oral
evidenge:

“Tf T take the two countries I know best, France and Germany, I would apree
that there is this type of legislation which 15 designed to lay down general
principles and to do what the couns are supposed 1o de in this country, I peinted
out that there are Statutes in this country such as the Occeper’s Liablity Act,
which is a totally different style of Jegislation, hut an the other hand you find in
the continental countries the type of detailed minule lepislation, not tembly
ditferent from what you find in this coumry. I you tuke France and if vou take
whalt the French call public law, which means administrative law, yvou will not find
the general principles in the statules - you will find them in the case law of the
Conseil d’Etat und the statutes are a chaotic mass of detail nol all that different
from what we have here. The same could be said about Germany. This is not 50
much & question of something else being substituled for what we have here but
rather one could say there are two differem kinds of legislation - there is
lepislation designed (o establish the broad principles, and there is legislation for
example tax law, which poes into the grealest possible details.”

For exampie, 1be Federal German Added Valug Tax Law of 1967 runs to some 57 pages of
print, despite @ deliberate effort to keep it short by incorporating the provisions of other
laws by reference 10 more than 50 instances {and according 10 the editors of an English
tranglation it “can hardly be understuud without professional advice™).

911 On the cantent of European Community secondary legislation, the Foreign and
Commonwealth Oifice memorandun quaded in paragraph 9.6 has this to say:
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“Community Regulations often contain martters normally found in both primary
and secondary legislation, with the result that in addivon 1o the very peneral
provisions  dlready referred to there will Trequently be minulely  detaiied
provisions, somctimes of a purcly adnminisirative ¢haracter, in the same
instrument”,

And clarty is somelimes sacrificed ta eapediency:

“Like the Treaties themselves, this so-called secondary Community law is
sumetimes ambiguously ur incompletely drafled. Political compromises are often
attained by the use of ambiguous words”.(*)

9.12 Although much European legislation is also detailed and complex 1 does 1end, in
contrast with our own, to sel oul the objectives to be achieved, leaving (he detailed
methods of application 1o the courts or to detaled rules Jaid down by the Exccutive
within the powers conferred upon it. This difference in traditional approach belween
Europe and this couniry in the formuiation of law has also led w0 a difference in the
rules of inlerpretation applbied by the courts. In Europe since the tendency is o rely
more on pengral principles, it is perhaps natural that the rules of interpretation permit
the courts 10 look beyond the statute to ascertain the intention of (he legislature. and
doing this they may use various documents other than the statuie, ciassified under the
peneral heading of rravaux preparciodires. The judge in European countries has for his
support 4 number of inlerpretative puides. When interpreting the provisions of codified
legislation he is by training and experience imbucd with the spint of that legislation, its
intenticn and its historcal setting. He can reason by analogy from other amicles. He can
Iook at travaux preparatedres, where they exist, He has the persuasive, bul not binding,
assistance of whatever junsprndence (e case-law) has been buill up upen the matter in
poinl. He can jnterpret in changed social conditions in the way that best corresponds
with the contemporary view of social justice, provided hat he does not do oo much
violenee o the literal meaning of the words being interpreted. It is also to be bome in
mind that the European judge (unlike the United Kingdom judge} need not take account of
what the law was hefore (he passing of the particular enactment with which he is
concerned. Legislation is, on the matters to which it extends, for him the unigque source of
law: it is not an intruder into an area of common law.

9.13 In this country on the other hand, since the tendency is (o spell out the law in great
detail, the rules of interpretation are narrower and - though perhaps less so in the case of the
Scottish courts - the ¢courts look al the meaning of the words of the statute and do not
tend 10 go behind those words in order o establish the intention of the Jegislature. In
other wards the ¢courls presume that the legislature knew exactly what il wished to do
and hax done it, and o filling in is required.

2.4 In the light of thiz cxplanation it can be seen that the wadilional approach in
Europe has been o express the law in gencral principles, relying upon the courts and
the Executive to fill in the details necessary for the application of the siawtory
propositions to particular cases, in the light of the general intention of the legislature
expressed in preambles, recitals and other documents. This approach appears to resull in
simpler and clearer primary legislation where detail is omitied, but equally it lacks the
gredler cenainty which a derailed legislative application of the principles would
provide. Here on the other hand the traditional approach has been to spell out in the
statutes themselves 1he precise way in which the law is o apply in differing
circumstances, This gives greater certainty in respect of the cireumslances provided for,
and it 15 nat necessary to wait for nilings by the courts on particular applications; but it
leads o mare complex legislation which is lass clear 1o the ordinary reader.
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Chapler X

CONFLICTS
CONFLICTING NEEDS: THE BILL AND} THE ACT

10.1 As we have said in Chapler V11, there is often a conflict between the needs of
Jepislators when they have to carry a Bill into law and those of the ultimate users of the
Act which the Bill then becomes. One aspect of this conflict was described some years
ago by a member of our Commitiee:

“The same document has to be designed to satisfy twe distincl Jegislative
audiences: first {in point of time) the Parliamentary audience, mainly composed of
laymen, whose primary need is [0 ascertain, with the minimum of labour und
preferably no reference 10 any document other than the Bill itself, what is the
general purpose and effect of each clavse or section which they are asked 1o pass;
and secondly, the expert lawyers and other professionals who will seek to find in
the Act as passed a specific answer 10 ¢ach specific question upon which they have to
advise or decide. Cne customer wants a picture and 1he other wanls a
Bradshaw™.{*}

We would qualify this by adding that in most spheres the ultimate users of the Act will
include not enly the professionals, but also the ordinary citizen who is bound by, and
presumed to know about, the provisions of the Act of Parliament; and that the
professional and viber users of the Act need the picture for some purposes and the
Bradshaw for others. In other words the cenflict is not only between the needs of the
legislators and those of consumers: il is also between differing needs of consumers on
different occasions.

10.2 The conflict between (he needs of the Mindster or Member in charge of the Bil} and
those of the ultimate users was described by Sir Courtenay Dlbert, in a passage from
which we uoted at g er as follows: * ill ... may be ed
from two Fromone nt it is a future From anolhe of
view it is a proposal subimitted for the favourable consideration of & pupular assembly.
And the two points of view are nol always consistent”, The second of these puints of
view has hitherto been the dominant one.

10.3 We recommend that in principle the interests of the ultimale wsers should always
have priority over those of the legislators: a Bill, which serves a merely temporary
purpose, should always be repwded primarily as a future Act, and should be drafted and
wranged with this object in view., We discuss in Chapters XIIL XV, and XVIII some
possible ways of reconciling the confliet, where it occurs, in accordance with this
general principle.

CONFLICTING OBIECTIVES: SIMPLICITY AND

CLARITY V. IMMEDIATE CERTAINTY

The demund For immediate certainty

10.4 The prime duty of the draflsman of a Government Bill, and of the officials
instructing him, is 10 make sure {i) that the Bill accurately achigves the legal effects
which the Gowvernment wants, and {ii) that as far as possible those effects can be
recognised immediately, without confirmation by decisions in the courts. These bwio
desiderata, taken wpelher, we refer 1o as "immediate certainty™.

10.5 Instructions normally go imo considerable detail, and where they do net the
draftsman will usually feel obliped to ask for them to be amplified. The instructing
deparyment may in wrn question whether a clause as drafted achieves the desired result in
particular cases and with sufficient certainty, and may draw atlention 1o possible
ambiguities and methods of avoidance. All the doubts and criticisms that emerge in “the
grey arca{*) - and during the passupe of the Bill through Parliament - have to be tiken
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seriously, and may he found w call Jor more detail in the Bill. Al this makes for
complexity: there are few occasions, says First Parliamemary Counsel, when the
drafisman and the insiructing depanment “'can confidently assure the Government that
something relatively bnef will do what they want™

10.6 ‘The demand fer elaboration comes not only from the Govemment and the
instructing depanment but also from Parliament itself. First Parhamentary Coungel put
the position to us in these words—

“For pood reason, Parliament is rarely ready to accept a simphification il it
means potential injustice in any class of case, however small. In particular, this 15
true of everything in a Bill which intervenes in private life, or in business. Powers of
entry. and powers of obluining infonmauon, will be louked at jealously. And much
detail will often be needed befere the Government is likely to be able o persuade
Parlizment that in this field no more than gssential powers are being taken by the
propused legislaton In many of the fields in which legislution 15 frequent, broad
propositions may be, or may appear to be, oppressive, Parliament may insist that
the rights of the citizen should be spelt out preciscly and may well refuse to accept
the argument that the way the lepislation is to be worked out can be left to the
courts”,

Chr the other hand we have not failed to notice that individual Parliamentarians are often
vehement in their condemnation of detall and elahoration. As we said in parapraph 1.10,
they cannot have it both ways.

10.7 The druftsman is at present often constrained by this approach to include a good
deal of detail, in order to provide expressly for different combinations of circumstances,
and so Lo express himself as to eliminate or reduce to the minimum the need for
clarification by the couns and the risk of judicial interpretation In a sense contrary to
that imtended. Of course, judges endeavour in the interpretation of Acts of Parliament to
give eflect to the intentions of the legislature as expressed in the Act, but in modern
times when the State intervenes to repulate the life of the individual with very great
minuleness those intentions will not necessanly be clear unless spelt out In very great
delail. AL any rate that feeling is undoubtedly heid in rome guaners, and has influenced
the style of much contemporary lepislation. In a recent case(*) Lord Simon of
Glaisdale, supponed by Lord Kilbranden, repeated a sugpestion he had made in
evidence to us that—

“Where the prometer of a Bill, or a Minister supporing it, is asked whether the
statute has a specified operation in particular circumstances and expresses an
opiniona, it nnght well be made 4 constitutional convention that such a contingency
should erdinarily be the subjeet matter of specific statulory enactment - unless,
indeed, it were too obvious to need expression’™.

If, a5 we recommend {paragraph 19.26), there is to be no change in the rule about the
non-admissibility of Parliumentary proceedings for interpretation, such a convention
might seem to be helpful to the couns; bul it would at the same time tend Lo add a
further element of undaesirable elaboration to the statutes. This effect could perhaps be
mitigated, and the number of occasions on which the convention would nperale be kepl to
the minimum, if more use were made of examples showing how a Bill was inuended o
work in panicular situations, and if such examples were ordinarily set out in Schedules as
we recommend, for matters of detail generally, in paragraph 10,13,

10.8 These pressures for immediate certainty through detailed drafting are reinforced by
the tradition of English law, which attaches relatively great importance to the common
law @y mpuinst statute law. [ (s a presumption that nothing but a precise and explicit
statutory cnactment can modify a common-law coneept. In Scotland the tradition i
different and 3 may well be that the approach of the Scottish courts to the task of
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applying a broadly drafied statetory provision would not be so siict. In their evidence (o
us Lord Emslie and Lord Wheatley concurred in saying: “So far as Scots judpes are
goncerned the strenpth of their common-law sysiem lies in its veliance upen broad
staterments of principle, and there is no reason Lo suppose that similar broad statements of
principle in statute law would not, i their hands, be applied (o the facts of any given
case [50 as) tu achieve the will of Parliament”. But the modern statutory law of Scotland
¢manates from the same lepislature as does that of England and notwithstanding the
ditference of traditivn the style is at present \he same for buth countries. In Chapter X1X
we discuss further the effect on drafing style of the courts’ approach 1o the
interpretation of statutes.

The censeyuences of aiming for Immediate certainty

10.9 The striving afier cenainty uften results in legislation which is complex and not
readily intelligible, und obviously the objective of achieving immediale certainty may
conflict with the objectives of “simplicity and clarity” mentioned in our terms of
reference. As we have indicated above, there are two feawres of the pursuit of
immediate cenainty, either of which may result in a lack of simplicity and clanity. One is
the avoidance of ambiguity in what is stated: “being unambiguows ... is by no means the
same as being readily intelligible; on the conlrary, the nearer you pet 1o the one, the
further you are likely to get from the other”.(*} The second feature 1s the atlempl to
ensure that what is staled is exhuustive. These twe feawures can lead to statutes, and
individual provisions, of indigestible length and claboration. If 2 less exacting standard
of immedjate certainty were accepted the draftsman would be free 1o draft in a more
readable style.

Conclusions on conflicting objectives

10.10 The enactment of law in the form of general principles, however clearly
expressed and apparently easy to comprehend, may prove deceptive when it comes to
applying the statute to particular circumstances. Compare, for cxample, the Bankruptey
legislation of England with that of Germany. In England, we have an exhaustive list of
acts of bankruptey. German law mesely states that if the debtor is insolvent or if the
debts or labilities exceed the assets certain things can be done; insolvency 15 left to be
defined by the courts. The German statuie law looks much sinipler, but the lawyer who
has to apply it must consult the case-law (although it is of persuasive but not binding
force) in urder to see how the courts have interpreted “inselvent”. Where a statute has
been in force for some time, any gain in clarity and s ty in the c
iself may be found merely (o have shifte plex task of ining its e
effect, in a particular case, further into the area of case-law. Where the statute is 4 new
one, there may be a period of greater uncertainty while the lines on which the principles
stated in the statute should be applied arc being settled by the courls, oftan at
considerable personal expense to individual litigants. As lonp ago as 1873 It was
estimated that it had cost the country at least £100,000 to ascertain the meaning of the
Statute of Frauds.

10.11 At the same time, Wwo much weight should nol be piven to possible uncertainty
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area of uncertainty, and it may be more difficult for the courts to decide how those
situations should be dealt with than it would have been if the legislation in question had
been framed in broad terms with clear statements of the principles intended te apply.
Also, we have no doubt that British courts would have litle difficulty with legislation
framed in the latter way, even if some modification of the waditional approach to
interpretation were necessary. However, it could well be that any substantial alteration
of the balance between the function of law-making on the one hand and that of working



53

out the application of the laws on the other hand would be unacceptable 1o Parliament
and possibly to public opinion.

10.12 As we huve pointed out in paragraphs 104 to 10.6, there are demands for
immediate cenainty in legislation from the Government, who want to be sure thal the
Bill gives complete and predictable effect to policy; also from Parliament, particularly
where the Bil] intervenes in private life or in business, and broad propositions may be
seen as oppressive. We think these demands have ofien been more insistent than was
necessary. Legislating by statemment of general principle may however be more
acceprable for privale law governing the dealings of individuais and non-State
corporations one with another, than for public law sanctioning fiscal(*} or other
intervention by the State in those dealings or poverning relations between the State and its
individual or corporate subjects. Law Reform Bills offer scope for the method of
drufting which relies on simple statements of principle, and this is apparent in the draft
Bills which the Law Commissions produce.

10.13 The adoption of the ‘general principle’ approach in the drafting of our siatutes
would lead tu prester simplicily and clarity. We would, therefore, like to see it adopled
wherever possible. We accept, however. that this approach to a large extent sacrifices
imimediale - though not eventual - certainty and places upon the courts a heavier
responsibility in identifying the intention of the legislature when applying legislation lo
particular circumstances. We recopnise that this is unlikely to be acceplable to the
executive and the Jepislature in certain wypes of legislation, particulary fiscal and other
public law which defines the rights and obligations of individuals in relation 1o the
State, and we consider that it would in any event be unreasanable Lo draft in principles so
broad that the effect of the statule could not be assessed without incurring the expense of
litigation to determine an issue. But we recernmend \hal encouragement shouid be givento
the use of statements of principle, that is to say, the formulation of broad general rules,
whether or not the subject matter of the Bill is considered by the Government o call in
addition for detailed lepislative puidance, through one method or anogther (see
paragraphs 6.7, 6.8), Where such detailed guldance is required in the Bill it should be
contained in Schedules, and the main body of the statute should be confined 10
statements of its principles, This would enable those concerned primaniy with principle to
find it set oul uncluticred by the details of s application and gualifications.

Chupter XI

DRAFTING TECHNIQUES

11.1 Sir Anhur Quiller-Couch, in the preface to his lectures On the A of Writing (*)
said: “Lilerature is not a mere Science. 10 be swdied: but an Art, 1o be practised™. This 1s
true alsu of legislative drafiing. Each draftsman is a skilled professional fawyer with a
style of his own, and once he is beyond the apprentice stage he must act on his own
responsibility, That does not mean, however, that he should ignore either the traditions
and practice of the office or sugpestions made by the consumers of his producis. Tt is in
that spirit that we consider in this chapler various techniques which we think can ofien, in
suitable contexts, muke for improved readability,

SIMPLICITY OF STYLE

11.2 The most important technique, if the least tangible, is simplicity of vocabulary and
synlax. Varying degrees of emphasis have been placed by wilnesses on the need for
this. Lord Simon of Glaisdale formulated the ideal in the following terms: “Desirably
the lanpuage of legislation should be as near (o ordinary speech as precision permits™
Bul he recognised thal “most ordinary erminology coniains ambiguity”. Another
forrnulation {by Mr lan Percival QC MP) is that “wherever possible, what js intended
should be set out in the simplest terms, in the language nearest 0 that which would be
used by thuse affected by i1”. The Stawte Law Society suggest thal “clanty of
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expression, of grammar and construction should be a primary consideration™, According
to the Faculty of Advocates “The solution here must . . lie in a compromise between the
precision of lechnical languape and the recady comprehensibility of the ordinary use of
waords . . . The words used should be reasonably simple . . . the sentences should be
reasonably short™. A nurnber of other witnesses have expressed a preference for simpler
language than iz 10 be found in most statutes at presenl. Many wilnesses recogmise,
however, that it may be difficult or even impracticable 10 achieve it in some kinds of
legistation, notably in fiscal statutes.

11.3 In paragraphs 6.3 and 6.4 we quoted crticisms of current drafung style by the
Statule Law Socicty and other witnesses, and referred w the examples in Appendix B of
particular statutory provisions that had cawsed difficulties of interpretation in the courts.
On the other side of the scales should be placed the following tribute by Professor
Drriedger:

“With a new RBritish statute, where | understand the subject matter and the
social background, I really have no problems and no difficulty in reading and
understanding the statme, OF course, il 1t is a statute dealing with your building
societies, or your rent regulatiions, [ would not understand it because [ do not
understand your practices, but an ordinary statute that deals with a familiar
subject, or witha legal subject, T really have no difficulty in undersianding, I think on
the whole they are well wrtten and well crganised, and can be understood by
anyone who is familiar with the subject matter of the siatute and the circumstances
that pave rse to i,

We would, moreuver, mention here that Parliament does not always take kindly to the
homely phrase, In a recent Bill the cxpression “the owner has Iried his best 16 let the
building”™ was not wel) received in the House of Comumons,(*) which preferred the more
arolund “used his best endeavours”™.

11.4 In the 1940s and 1950s, when those who are now scnior draftsmen were learning
the craft, there was still a general belief that the languapge, or rather the style, must be
formalised, on mere grovnds of decorum; and that the precision nceded o atlain
imimediate certainly overrode every other consideration. In both respects the belief has
since weakened. Language is increasingly informal. As to certainty, the need for it
remains amply recognised (as it muest be); but centainty is obtainable at two different
levels. One is where the drafisman deliberately words his clause so that at no point can it
possibly be challenged for ambiguity, even by a reader (or lcgal practitioner} so
perverse, or having such a professional interest in finding a way round the faw, that he is
resolved Lo find an ambiguity which to any ordinary reader is invisible, At this level of
certainty, lanpuage hecormes by gradations more and more conveluied, and the
legislative proposition obscured. At the other level, sulficicnt certainty is oblained for a
fair-minded and reasonable reader 1o be in no doubt what is intended, it being assumed
that no one would take entirely perverse points against the draft, or that such points
would he brushed aside by the court. Most of us are satisfied that there bas been a
substantial and desirable retreat from the first level, with resullant simplification and
abbreviation of lanpuage.

11.5 On the other hand, the draftsman must never be forced to sacrifice certainty for
simplicily, since the result may be 1o frustrate the legislative intention. An unfortunate
subjeet may be driven to Htigation becanse the meaning of an Act was ohscure which
could, by the use of a few cxtra words, have been made plain. The courts may hold, ora
Government depariment be driven to conclude, that the Act which was intended to
mean one thing does not mean that thing, but something else. Where this occurs, the
draftsman's discomfort is considerable, and he will instinctively puard against 1s
happening to him a second time.
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AIDS TO UNDERSTANDING
Statements of purpuse

11.6 A number of witnesses have suggested o us that express statements of purpose
would help to explain and clarify hoth complex legislative provisions which provide in
detail for specific instances and legislation framed in terms of general principles.
Suutements of this kind can take various {forms, such as a general preamble 10 an Act, 4
peneral statement of its purpose in vne of the opening sections of an Act, or specific
statements of purpose and preambles prefacing particular sections or groups of sections
or Parts of an Acl.

11.7 Among the advocates of statements of purpose are those whose task 1t s to
pronounce of advise on the effects of legislation: members of the judiciary, practising
Fawvers, and teachers of law, The drallsmen themselves are less enthusiastic, First
Parliamentary Counsel takes the view that “in many cases the aims in the legislation
cantl usefully or safely be summarised or condensed”, and that “there may be a
templation o call for something which is no more than a manifesto, and which may
abscure whal 15 otherwise precise and exact”™. lle also puvints oul that “decatled
amendments 1o a Bill after introduction may not merely falsify the accompanying
propuesition bul may even make it impracticable to retain any broad propositon”, The
Parliaimentary Draftsman for Scotland adops the same view: apart from cenain special
circumstances, he says “the Act should in peneral explain jtselt”. New Zealand's Chief
Parliamentary Counsel told us that preambles were rare in public Acts in New Zealand;
purpose clauses, forming part of the texi of the Act, were sometimes used, but were not
thought to aid comprehension Professor Reed Dickerson thinks that “most purpose
clauses are quite unnccessary”; that general purpose clauses tend to “degenerale intQ
picus incantations . . . such as . . . the one in a recent ecology Bill, which in substance
said *Hurray for Nature " but that “in prefatory Janguage in individual senlences such as
‘For the purpose of this’, or "For the purpose of that”, or ‘In order to do this’, you may
have an economic, focused purpose statement that is of some use™

11.8 We agree that statements of purpuse cun be useful, both at the Parliamentary stage
and thereafier, for the better upderstanding of the lepislative intention and tor the
resolutien of doubts and ambipuities. A distinction should. however, be drawn between a
statement of purpose which is designed w debimit and illuminate the legal effects of the
Bill and « statement of purpose which is a mere manifesto. Statements of purpose of the
latter kind should in our view be firnly discouraged. We think that statements of
purpase in preambles are particulariy vulnerable to the "“manifesto” type of drafting, and
we should not like to see a reversion 1o the archaic use of preambles as a means of
declaring or justifying the objectives of public Biils. The preamble can be valuable as a
means of reciting facts, such as the werms of a relevant (reaty. Bul when a general
statement of purpose is appropriate, we think it should be contained in a clause in the
Bill. This has advantages al the Parliamentary stage, since a purpos¢ clause can be
amended (or omined) exactly like any other clause. Preambles are subject 1o special
rules. For the reasons we have given, we think that purpose clauses can be helpfui, but
that they should be used selectively and with caution. We refer in paragraph 19.39
below to une particular class of legislation in which we recommend (hat statements of
purpose should be generally used. Aparl [rom that, we recormmend:

{a} thut stalements of purpose should be used when they are the most canvenient
methad  of delimiting or otherwise clarifying the scope and cffect of
legislation:



{536 )

(b) that when a statcinent of purpose 15 50 vsed, It should be contained in a clause in
the T3l and not in a preamble.

Presentation
Length of sentences

1].9 Several of our witnesses have suggested that a legislutive statement in the form of a
long sentence with a number of subordinate clauses is more difficuit 1 understand than
the same thought expressed in a number of shon seniences. First Parliamentary Counsel
tells us that the drafismen in his office aim at keeping scntences short and avoiding
dense blocks of tvpe. He points out, however, that there is bound to be some price 10
pay: there may have 1o be more cross-references, and seclions may come out longer, or
with more subsections. He regards it as 1o soon to say whether the experiment will be a
success, i John Fienmes, his predecessor, also sounds a note of caulion: “Shorter
sentences are easier in themselves, and it would probably help overall o have them
shorier, but of course vou are then faced with having to find the relationship between
that sentence and another senlence two sentences away, which, if you have it all in one
sentence, 15 really done for you by the draltsman”.

11.10 We think it would be unwise o lay down any general rule about drafting in short
senlences, of (o supgest that draftsmen should impese limits of length on themselves.
We would, however, emphasise the desirability of reducing t0 a minimum the number of
subordinate phrases having to be read before the grammatical subject of a sentence is
reached or intervening between the subject and its attendant verb, at any rale where the
sentence is not “paragraphed” (see paragraph 11.12}.

11.11 In current drafting practice a subsection, or @ scctjon that does not conlain
subsections, 1s usually punctuated as a single sentence; or, to put it in another way,
every time a full stop is reached a new numbered provision is begun.(*) We think this is
generally sound: where a thought has come to an end - as 15 normally the case at the end
of a senence - it is better (0 emphasise the break in this way. There may however be
instances where the thoughts in twe or more grammalical senlences are so closely
linked that it would be wrong to arrange the sentences as separale numbered provisions.
Where that is so il may often be better o juin the sentences by a co-ordinating
conjunction {preceded by a seimcolon), thus emphasising the link (and in some cases
avoiding repetition), than w0 separale them by a full stop. We recognise nevertheless
that there are cases where it is natwral for a full stop 1o cccur in the middle of a
numbered provision, and we do not think there should be any rule or convention
precluding (his.

“Paragraghing " of sentences

11.12 We agree with the general consensus among our witnesses (hat dense blocks of
type are extremely indigestible and should be avoided. Whilst we sce no fundamental
objection 1o longish sentences as such, we think that where one occurs it shauld be
visually broken up into inset “paragraphs” and (if necessary) “sub-paragraphs™, each
labelled with its own letter or number, 50 as to bring out the grammatical structure of
the sentence. The technique {termed “paragraphing” by Professor Driedper und
“lahulation” by Professor Reed Dickerson) may be illusiraled by an example. The
following (section 38(2) of the Finance Act 1974) was criticised in 4 London ¢vening
paper as “one example of the grolesgue language used by the Treasury draughtsmen™

“Where a gain accrues lo a person on a disposal of an interest in land to which
this section applies, so much (if any) of the gain as by virtue of this Chapter is a
development gain shall be treated for all the purposes of the Tax Acts as income
arising at the tme of the disposal and as constituting profits or gains chargeable o
tax under Case VI ot Schedule P for the chargeable period in which the dispusal is
made, and (except for the purpose of computing the development gain, if any.
accruing in respect of the disposal} shall not be a chargeable gain®.
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We think this sentence is asier 10 grasp il set out {with no alteralion in wording, bul
one slight alteration in word order) in the following way:

" n accrues 1o a person anadi al of an interest in Jand to b
this lies, so much {if any) of the as by virtue of this Chapt a
development gain:

{a) shall be treated for all the purpuses of the Tax Acts as income arising at the

of the disposal and as constituting  fit ns £ le o nder
V1 of Schedule D for the charg e in he d al 18
made: and

{b) shall not {excep! for the purpose of computing the development gain, if any,
accruing in respect of the disposal) be a chargeable gan.™
it is
of 1h
tes, a
simplified (though much of it may have been dictated by the previous legislation), Bul
the gain in clumty from “paragraphing” alone se¢ms Lo us 10 be considerable. This
device is already used extensively by British Parliamentary draftsmen, and long blocks
of unbroken type are now unusual. Unusual though they are, however, they do occur
occasionally and we think it worth emphasising that they should be avoided.

Arrangement generdily

11.13 As Professor Dricdger said (o us, A draflsman can contnbute a great deal to
comprehensibility by amanging the provisions of a staute logically and orderly,

in &
O5Ls, 3
, 7, by st
what ect s, what he of the Act is7. This seems to us
UTICAC lea cral osition, we d only emphasise that in deciding on

the arrangement the draftsman ought 1o have the convenience of the ultimate users
constantly in mind. The Jogical arrangement of Acts i3 somelimes impeded by
Parliamentary considerations, which we discuss in Chapter XVIIL In the following
paragraphs {11.14 to 11.25} we look at some particular aspects of arrangement and
preschntation.

Position of extent, interpretation, and similar provisions

11.14 Lord Thring regarded the logical place for these formal and rCCuITing provisions
{known as “common-form clauses™} as being lopether, and at ihe heginning of the Act
“as the reader cannot understand the Act till he is master of the definitions or
caplanations of the terms used in the Act™.(%} Later writers broadly agree [*%)
Parliumentary requirements, however, arc said to dictate that these provisions should

the

an 5

is (
this guestion in Chapler XVIIL
Definitions
11.15 Conflicting views have been expressed to us about the use of definitions. Some
witn have ¢ ned (hat there are not envugh defini , 41 have been
ohbje to defi thal are not exhavstive but merely de” d things in
the defned expression. Others, including sor Ree kerson, think
definitions should be used sparingly, and that necludes™ iz ofien prefer

“Occasionally you need a full-blown definition, but mast of the time definitions need
only 10 stipulate meaning in the area of marginal uncertainty™. Professor Driedger
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advocates the wse of definitions wot only for extending or fixing the boundaries of
meaning but also as a drafting technique (o remove descriptive matenial from the body of a
sentence, and thus leave the main sentence in 2 simpler form, We agree with him, but
think that these matters must be left w the judgement of the drafisman.

11.16 A comumon complaing 15 that expressions are ofien defined by reference to other
statutes. Professor Reed Dickerson recommends “either saying nothing or repeating the
specific language yuu need”. Both these altermatives should be considered by the
draftsman, but there are occasions when the need for certainty weighs against the first
and the need for brevity weighs apainst the second. In such cases the definition of an
expression by reference to another statute will often be justifiable, especially when the
other statute enacts a general code or is otherwise well-known. On the other hand, the
definition of an expression by reference to another statwte which is obscure or
ohsolescent should so far as possible be avoided.

11.17 Although it is usval o pather the definitions used in a statute inlo one section
which appears at the end with the other common-form provisions, some definilions
occur in closer proximity to the provisions to which they primarily refer. It may be
inconvenient to users that all definilions used in a stalule are not 10 be found in one
place; but we accept that occasions arise in large and complex Bills where it is for the
convenience of the user if definitiuns are placed in those Parts of a Bill wo which they
relate. It would not always be helpful to the user to suggest that there should be a firm
rule which Juwid down that all defimitions should be gathered into one section; and the
drafistnan must be allowed the discretion of deciding where particular definitions are (o
be placed. In current practice, if all the definitions are not set oul in one interpretation
section at the end of the Act the outlying ones are usually indexed in the inlerpretation
section. In a lengthy Act the praciice is the same excepl that each Pant may be treated
like 4 separate Act. In the exceptional case of the Reservoirs Rill of 1974, where all the
definitions are outlying ones, tabulated indexing in a Schedule was adopled as the most
convenient arranpement for the reader. We recommend that, except in very short Acts,
definitions occurring in the body of the Act should always be indexed in one or another of
these ways.

11.18 It bas been suppested to us by a number of wiltnesses that expressions defined in an
Act should be printed in italics or some other distincuve 1ype wherever they oceur in
the text of the Act. First Purliumentary Counsel has reservations about this: he thinks
that special type might merely be 4 distraction, purticularly if several kinds of type were
used for this and wmher purposes. We agree, but consider (hat the pessibility of
signalling « definition by sume other means (such as a marpinal reference (o the
defining provision} should be explored, We reverl 1o this in paragraph 11.21 below.
Internal cross-references

11.19 We agree with a number of witnesses that these should tuke the form of precise
references 1o numbered provisions, as they nonmally now do, and that it is cften helpful if,

i big Acts, they include a short parenthetical descriplion of the subject-matter of the
provisian referred to, as is done when making external references to other legislalion.
Mathematical formulae

11.20 We welcome the increased use of fractions and other formulae where this enables
the draftsman to avoid @ verbal descripiion - necessarily complicated - of a
mathematical process, provided the formulae are simple ones that can be readily
understond by people who are aoi expent mathematicians. The attractions of the
technigue ought not w be allowed to lead w the use of elahorate mathematical forms of
expression, which might do more harm than good.

Typography
11.2]1 We have already discussed (in paragraph 11.18) vne suggestion for the use of
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special type. It has also been sugpested to us that a distinctive type should be used to
indicate amendments where amended provisions are recapitulated in an amending Act,
and (by the House of Lords Select Commitiee on Procedures for Scrutiny of Proposals
for European Instruments, in their Second Reportd(*) that those portions of ordinary
deparimental Bills that propose to translate Community law intg United Kingdom law,
and the commesponding portiens of the resulting Acts, should be printed in such a way
that they are easily recogmisable. Without baving made a careful technical analysis, we
agree with Tirst Paliamentary Counsel that the cumulative effect of a number of
different types wsed for different distinguishing purposes could be distracting and
confusing. We agree wilh the Select Committee’s supgestions abput European
Community provisions, bul we think that some other convention (passibly footnotes or
marginal symbols) may be preferable for distinguishing passages of other kinds. We
recesnmend that the Statute Law Commuttee should consider what visual aids and
pointers could be helpful in the light of available type faces, page space and technology
generally.

11.22 First Parliamentary Counsel has drawn our attention Lo the sizes of type in which
Acts and their Schedules are printed and we have cunsidered whether any change would
contribute to the convenience of nsers, We consider thal the type at present used in the
Schedules is inconveniently small and recontmend the use of a larger one.

Amendment Schedules

11.23 A Schedule of amendments is normally set vut as a series of paragraphs. The
advantages claimed for this furm, as compared (o a Schedule in the tabular form used
for repeals, are that it takes up less space, and is maore flexible and lends itself more
readily to special cases such as amendments that insert whole new sections into existing
Acts. We think that amendment Schedules in tabular form would, nevertheless, often be
clearer from the user’s point of view and would make the mechanical job of noting-up
the amendments easier. Whilst we do nol suggest that there should be any inflexible
rule, we recermmend thal the practice should be 1o set cut amendment Schedules in
tabular form unless there were strung reasons for not doing so in a particular case.

Khowlder notes

11.24 Where an Act is divided into Paris, each page of a Qucen’s Printer's copy of the
Act, and of the Acl as printed in Public General Acty and Measures, al present camies a
shouider note showing the number of the Part in which the text on that page is
contained. Where Parts are subdivided into Chapiers, the shoulder note also gives the
Chapter number. In neither case, however, do the shoulder notes include scetion
numbers; and where the Act is not divided into Parts there are no shoulder notes at all.
We think it would be a small but valuable aid (o users if Queen’s Printer’s copies of all
Acts, and Public General Acts and Measures, were to carry on cach page a shoulder
note showing section and, where applicable, Part and Chapter numbers, on the lines of
those 1w be found in Starures in Force and The Taxes Acts, and we recommend
accordingly.

Detail

11.25 We have concluded in paragraph 10.13 that encouragement should be given (0 the
use of broad statements of principle wherever pcssib]e. We rccognise, however, that
much legislation will continee to include a good deal of detail. 1L is already the practice
for much of this to be relegated to Schedules and to subordinate legislation, thus
simplifying the substantive sections of the Act. There is a wide range of opinion among
our witnesses about the ways in which such material should be distributed between
sections, Schedules, and subordinate legisiation We agree with the view expressed by
the Law Society to the Select Commiltee on Procedure,(*) and repeated to us, that:
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“it is desirable 10 cut down the amount of detail au present contained in Dills . . .
But where o considerable volume of detail is essential 1o the legislation we think
that so far as pussible this should be contained in Schedules to the Bill rather than in
sepirate stalulory instruments, as this makes the statutory provisions mote easily
accessible as a whole . . . the body of the Bill tiself should contain the general
principles set out as clearly and simply as possible; detailed provisions of u
permanent kind should be contained in Schedules to the Bill; and only delails
which may require comparatively frequent modificaion shouid be delegaled 1o
statulory instruments’.

MODEL FROVISIONS

11.26 We mentioned in Chapter 11 (paragraph 2.13) the suggestion by a Select
Committee in 18735 that model clauses might be prescribed for general wse. Our
allention has also begn drawn to the Second Report from the Joint Committee on
Delegated Legislation (Session 1972-73),(*) which recommends (paragraph 26) that
standard formulae should be enacted for the two mosl common types of statutory
provision confermming power to act by way of affirmative instrument. Paragraph 23 of the
Joint Committee’s Report states that “There is a panticularly strong case for a standard
provision to be attracted by a specific shon formulae in parenl Acts, in respect of”
Statulory Instruments which expire afier a certain period unless approved within that
period. We think it right to draw attepvon in this chapter to the Joint Cominiltee's
recommendation.

LEGISLATION BY REFERENCE

11.27 Our witnesses have been almost unanimous in condemning “legislation by
reference”, or “referential legislation”, as a source of confusion and jrritation both to
lepislators and to ather users. They have not always, however, been very clear aboul
what they mean by those lerms.

11.28 Sir William Graham-Humisor, in an address delivered in 1935 (o the Society of
Public Teachers of Law,(*) queted Sir Counenay liben as saying:

“Legislation is obviously referential in the widest sense. No statute is
completely tciligible as an jsolated enactment. Every stawte is a chapter, or
fragmunt of a chapter, of a body of law. Il invelves reference, express or implied, to
the rules of commeon Jaw, or to the provisions of other statutes on lhe same
subject”.

Sir William went on to classify legislation by reference as follows;

“{1) Enactments which
(a) upply t0 a new sel of circumstances law originally passed for dealing with
anuther =et of circumslsnces, of

(b} apply to some matler a code originally passed for the purpose of being
applied from time to time tu that kind of matter.

{2} Enactments which affect an existing enaciment in any way, whether by
modifying it or continuing it in force, or by getting nid of it altogether.

(3) Enactments containing descripiive references, such as ‘a company within
the meaming of the Companics Acts’ ",

11.29 Of these, we regard class 1{b) as entirely unobjectjonable, at any rate where the
code 15 apphed without modification. Where there are modifications of the code as
applied 1o the particular matter, the clarity of (he resuit may depend on Lhe technique by
which they are effected.

11.30 We have already louched on class (3) in paragraph 11.16, but it covers more than
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mere definitions {eg “'act of bankruptcy’ has the sume meaning as in the Bankreptcy
Act 1914™)*), It covers every case where the situation to be dealt with by a new
enactment 15 created or circumscribed by an earlier one {eg “A purchaser shall not be
prejudicially affected by notice of any instrument or matter capable of registration
under the provistons of the Land Charges Act 19257)§**). We do not think that this
¢lass of legislation by reference can be dispensed with. We recommend, however, that it
should not be used when the matier which is being referred to can simply and shortly be
incorporaled in the later Act.

11.31 Scction &1} of the Agniculiure {Miscellaneous Fruvisions) Act 1944 is an
gxample of class 1{a). It reads us follows:

“The improvement of Live S1ock (Licensing of Bulls) Act 1931 shall . . apply to
pigs as it applies o cautle, and for that purpose references therein fio various
matters shall be construed as references to other matters]”.

The broad distinction between class (1)(a) and class (2) i5 obvious, though there is an
area where the two classes overlap. Legislation in class (1)(a) is often objectionable,
particularly where the previous Act or Acts applied are not specified (as in section 8(1) of
the Finance Act 18943, Mosi of the controversy aboul class (2) concerns the methods
(textual and non-texiual) by which amendments are made to existing enactiments. To
this topic we devole a separate chapter {Chapter XIIL.

Chapter XlI
ANGLO-SCOTTISH LEGISLATION

INTRODUCTION

12.] Parliament frequently legislates in a single Act for the whole of Greal Britain. In
such a case, the initial draft of the Bill is prepared by Parliamentary Counsel (who s of
course not @ Scottish Jawyer)(*) to fit into the framework of English law, and then
passed to a Scotlish draftsman who adapts it 16 Scottish law, England and Scotland have
separate legal systems with different backgrounds, and so this way of producing
lepislation may cause difficulties of presentation that interfere with ils clanty and
simplicity, particularly for the Scottish practitiener. The technigue has been tersely
described by the laie Lord Cooper of Culross (Lord President of the Coun of Session
from 1947 1o 1954) as:

“... the legislative practice adopled 21 Westminster through pressure of work
whereby stalutes are normally drafied by English lawyers for England, and then
applied with the minimum of “adaptation” to Scotland, the tacit assumption being
that whatever England wants must be good enough for Scotland, and that staties
should also conform as closely as possible to a uniform pauern, capable of being
understood and applied from London by one set of officials™

Lord Cooper continued:

“In the purely administrative and governmentat sphere this legisiative technique
is an intelligible consequence of the political Union between the two countries,
and often does no hurm, But in the last fifty years the statute book will reveal not a
few instances of the forcible compression of Scottish legal ponciples into English
mouids without much repard for the resulting strains and distortions. Every
translator knows thal there are many lerms in one language which have no exact
gquivalent in another; and what is true of language 15 alsg true of law™.(**)

Thie Law Society of Scotland have drawn our attention to the evidence they submitted 1o
the Kilbrandon Commission on the Constitution{***} in which, refemng to the
conflation reguired to conslruc a passage along with its related Scouish application
clause, they said:
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“Whereas an English praciitioner has a clear run-through of the legistation, the

Scottish praciitioner has to cngape in a time-cansuming and frustr
process of climination and amend 1ent b he can make sense of the
legislation™.
by th of
at the ms
mosl the

Scottish statwtes, The Chairman of the Scottish Law Commission, Lord Hunter, has
recently{(****] siressed that the Scottish content of United Kingdom legislation is just

as much the law s othe has
puinted out that W all d 1 Lo
cnsure that slattom affec Scotland | unt
of this. We e therefore ¢ dered the svstem of draiting this type of legislation and
we suggest a number of ch which, en of
resulting difficulty for the Ish user be of
preparation of those Biils which will sec as nd
W ervance of L me nciple that legislation uughr t s0 frumed as 1o
fit iously into ba nd inwo which it is to be inco ated.

THE PRESENT SYSTEM OF DRAFTING OF ANGLOQ-SCOTTISH BILLS

11 which is to apply to Scotland as well as 1o

artmenl prumoting the Bill, or if the Bili
ré, for which there are separate Englizh and
ments in co-operation, Sometimes a Great
I adviser 1o assist in the preparation of
€ly that the instructions will take account of

5 that
L T in &
i be. I

e than (o produce a satisfactory drafl in the
ressure on time. Great Britain departinents
cottish Bill should therefore have available a
epartment’s field, o work closely with his
instructions for the drafisman and at all

12.3 Whatever the source of the instructions, it js imponant that the Scottish drafisman,

aw be pr s
50 € CHT al
ary sofp is

n

ct

i th
first draft of the Bili as a measure suitable to apply in England and Wales. When he has
completed this first . he sends ¢ to his Scat and there then
bepins a process of witation and change of d e [wo with the

ohjeet of adapting the original drafl 10 make it workable for Scotlund withoul creating
difficulties for Enpland and Wales,

124 Apart from studying the insiructions and dratttng any provisions for purposcs

upon the number of clauses allowed. The First Parliamentary Draftsman for Scotland
has deseribed the situation as follows:
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“The Scottish draftsman ... must work as it were wittun an English framework,
He has 1o wail for Iarliamentary Counsel 10 issue a draft of the Bill before he can
start to function. and there is naterally comrespondingly less time (0 sort out the
necessary Scortish provisions. There is a further difficulty that when the draft Bill
comes 1o the Scortish draftsman he is in a sense tied by the English draftsman’s
approach though it may not aliegether suit the Scots™.

12.5 Where 118 shaown from the outsct that a Bill is w0 extond 1o Scotland, the first drafl
will be prepared with that in mind. But this is not always the case. First Parliamentary
Counsel, when discussing with us the consultation that takes place between the Scoltish
and English draftsmen on a Bill, said:

“Sometimes the question has heen put by a draftsman - "Will this apply to
Scolland? - and the answer is 'We shull not know for another three weeks'. In
such circumstances you cannot be scrupulous to take account of the Scoltish
inlerests”,

This seems 1o us to pin-point one of the underlying causes of the difficullies
complaingd about,

12.6 Even if it is arranged that the English and Scottish provisions will be enacted in
parallel in separate parts of the Bill, the Scottish draftsman may stil] run inte difficulty. 1If
he adopts a different approach in passages where this is not necessary for stnctly
wehnica) reasons, he may encounter problems arising from the rule of interpretation that
where Parliament, in une and the same Act and in pari meieria, uses different lanpuape it
must penerally be presumed to intend a different result.(*) In the result he may he
ubliged to fellow a text which in his own view could well be improved upen regardless of
any difference between the two Jegal systems. To some extent the same applics when
the whole Bill is to be enacted separately for Scotland.

PROPOSED CHANGES

12.7 We believe that there should be a change in the system whereby Anglo-Scottish
legistation, where it is required (o be contained in a combined Bill, is first designed for
use in Englund and Wales and only then adapled for Scolland. There is no constitutional
reason for this ammangement, whatever may be the day-to-day pressures imposed by the
requirements of the legislative programme. A bicycle iniended to be ndden by 1wo
people ought (0 be designed as a landem from the outset, and not as a solo to which a
sccond seal will later be atlached. As a first step towards an improvemsnt, we
recommend \hat Great Britain depanments spunsoring Anglo-Scottish Bills should
issue instructions lo both English and Scottish drattsmen in time o allow adequate
consultation between them (o take place, and (hat as soon as they roceive their
instructions they should both begin o plan the Bill from the start 1n consultation with
each other. In this process neither Jraftsman should feel inhibiled, either by fear of
lengthening the Bill with apparent duplication or by giving undue weight to the
presumption above mentioned, from discarding a provision suggested by the other if it
cannot be accommodated harmoniously to the legal system with which he is primanly
concemed, We recommend therefore that cach should be free to produce corresponding
but separale provisions. A recenl example of an Act in which this method has heen
followed with sucgessful results is the Domicile and Matrimonial Proceedings Act
1973, Where a minor variant as between England and Scotland occurs within a clause
we recommend that the technique of using a Scottish substitution or other adaptation
should be avoided; and instead (he English and Scottish versions should be set out
separately, as has been donc Tor example in section 42(2) of the Fair Trading Act 1573,

DECISIONS BETWEEN “COMBINED” FORM AND “SEPARATE" FORM OF
ANGLO-SCOTTISH LEGISLATION

12.8 The criticisms which we have mentioned in paragraph 12.1 do not apply o all
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Anglo-Scottish Acts, some of which invelve lildg or no difference cither in approach or
technicalities hetween the two Tegal syslems. Moreaver, lepislanon inlended for both
England and Scotlund is sometimes enacled in the form of two parallel but separate
Acts, and the choice of this method eliminates mest of the drafting difficulty inherent in
combined legislation. This is the form which in our view should be preferred whenever a
combined Bill cannot be drafted for both countries without complicated adapiation, and
we recommend that it should be regarded as the stundard choice in such circumslances.
No doubt the choice is often in fact determined by fuctors arising from the management in
Parliament of the Government's legislative programme, and indeed we were informed
by First Parliamentary Counsel that often envuph advice offered by him against a
combined Bill is rejected for political reasons. In our view the choice should never be
made in favour of a single combined Bill withoul the advice of the English and Scoutish
draftsmen having been soughi; nor, if such advice is against the use of the combined
method, without proper weight having been given to the probable result in terms of
complexity and obscurily, We were told that at present advice on this guestion is not
sought systematically, and we recommend that it should be.

12.9 The enactiment of separate Acts applving equally to England and Wales and to
Scotland need not take up as much Parliamentary time as would be required under
existing procedures. In paragraph 184 we outline a procedure for the enaciment of
sgparate parallel Acts which would in our view save Parliamentary time and make it
easier for the Govermment not to legislate in the form of combined Anglo-Scottish Acts
with the difficulties that these sometimes cause. We reconvnend that the adoption of
that procedure should he considered.

RE-ENACTMENT OF SCOTTISH VERSIONS OF COMBINED ACTS

12.10 There may on occasion be such urgency to enact a particular piece of legislation,
and such shonape of Parliamentary time, that it is necessary, in spite of the
considerations which we have urped in the foregoing paragraphs, to instruct the
draftemen o prepare an Anglo-Scoitish Bill which turns cut to require an unacceptable
degree of alteration to make it suitable for Scotland. For such Bills, and we hope thal
they would be few, we recommend thal a procedure shuuld be adopted such as we
describe in paragraph 18.5 which would permit the speedy re-enactment of a Scottish
version.

Chapter X111

AMENDING EXISTING LEGISLATION

13.1 Few Bills are enacled which do not in some way refer to carlier legislation, and a
great many of them amend existing Acts, The way in which such amendments are made
has a hearing upon the ease with which the combined effect ol the onginal and the
amending lepislation can be grasped. In this chapler we examine the methods by which
Acts are or could be amended and their possible effect on the resulting state of the law.

13.2 In the United Kingdom, s cummon methoed of amending an Act has been to enact in
the amending Bill the substance of the change proposed to be made without altering the
lext of the Act heing amended. The amending law does not become part of the previous
statute, nor does it lose its separate identity in the statute book. This method of
legislative amendment we describe as “non-lextual amendrent”™. I is less uswal in
Enplish speaking countries oulside the United Kingdom. Commonwealth countries and
the United States prefer to amend their Jegislation by expressing amendments in the
same way as corrigenda or addenda in books, that is in the form of direclions to stnke
put particular words or sentences from an enactment, and to add vthers. This method we
describe as “textual amendment”. The expression “lepislation by reference™ i1s often
used as 1F 1t meant exactly the same as non-lextual amendment, but sincily speaking it
wicludes borh non-textual and textual amendment. Whichever method of amendment s
chosen by the drafisman, some inconvenience for the reader of the sialte ts inevitable.

133 A fairly simple example of an tdentical amendment drafted both non-textually and
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textually may be found in the Town and Country Planming Act 1968, Seclion 149 of the
principal Act, the Town und Country Planning Act 1962, is amended non-lextually by
section 37(3) of the 1968 Act which reads as follows:

“For & persen to be treated under section 149(1) or {3) ol the principal Act
{definitions for purposes of blight notice provisions} as owner-occupier or resident
owner-occupier of a hereditament, his occupation thereol at a relevant time or
during a relevant period, i nat accupation of the whole of the hereditament, must
be, or, as the case may be, have been occupation of a substantial part of it".

A comresponding textual umendment of section 149 of the principal Act is effected by
section 38 of the 1968 Act (with Schedule 4):

“Seciion 149

In subscctions (1%a), (108, (3Wa) and (36, for the words "the whole or part’
{(wherever occurring} there shall be substituted the words “the whole or a
substantial part® "

13.4 Whether an Act is amended non-textually or textually, the reader must acquaint
himselt with the provisions both of the oripinal Act and the amending Act until he is
provided with & consolidation of the statute law on the subject in question. We use Lhe
word “conflation™ to describe this process of reading related enactments wgether. The
conflation of several enaciments by the user of the stalutes may be inconvenient, indeed
difficult, for him. The draftsman and Par)iament must therefore have repard to the way
that the statute law on any subject will appear once the amending legislation they are
preparing and passing has been added (o the statute book. It may be that a provision
vperating upon an earlier Act is reasonably clear as it stands, but the mere fact (hat the
existing Act has to be read in conjunction with a later measure is at the least
bothersome, and may at times cause great difficulty. There must however inevilably be a
certain amount of cross-reference belween Acts. When the drafisman gets down (0 the
actual wording of new legislation he is faced with the problem of how to handle this
cross-reference, bearing in mind the mere immediate but transient needs of the
legislator and others concemed with the Bill during its passage through Parliament, and
the long-lerm permanent needs of the ultimate nser.

13.5 So far as the lepislator 15 congemed, the draftsman will want 1o give him, in briefl
compass, an accurate account of how the proposed legislation will affect existing Acts.
He can do this by providing 4 succinct summary, ¢r by writing oul in precise terms the
changes in existing legislation thal are proposed. Clearly the choice will depend to
some degree on the subject matter. The ultimate user, en the other hand, may be less
concermned to be given a descriptive summary of the effect of the proposed legislation on
existing enactments. Mis purpose may treguently be betier served by an Act which
spells out exactly the changes to be made in the text of the existing legislation so that he
cun continue o use the existing Acts, thus amended, as autheritalive expressions of the
statute law on their panicular subjects. In the following paragraphs we consider in more
detail how far ihe differing needs of thuse concerned with the Biil, and the ultimate user of
the Act are respectively met by the two main methods of amendment.

NON-TEXTUAL AMENDMENT
Non-textual amendment snd the needs of the legislator

13.6 The Westminster tradition has been to draft mcasures that are as far as possible
self-cxplanatory, so that Members of Parliament coming to a Bill for the Airst me can
fairly quickly grasp the purpose of any new law they are being asked to enact and any
changes in the existing Jaw that require their consent. The argument is that Members of
Parliament and others concerned with Bills are busy people, and it would be a misuse of
their time 1o send them searching to find out how a Bill before them affects existing
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lepislution if this can be indicated in the Bill jtsell, A distinguished Parliamentary
draftsman, Sir Counenay Ilbert, expressed this point as follows:

“The ordinary tnethod of amending an Act is to state in the amending Bill the
effects of the amendment proposed to be made. This is the commonest mode, and
for Parliamentary purposes the most convenient, because under it every Member
of Parliainent who knows anything of the cubject, learns at once the nature of the
amendment proposed™.(*})

13.7 From the of vi f the legislator, an clause in a Bill drafied in a
narrative, non- 1 sty n often be betier on ils own, and il is not
di t trenpage in & logical and orderly debate ab ssues raised by
ih P this debate jakes the form of a peneral d n of the bruad

policy, as in a second reading debate, or a detailed serutiny of particular points in
commitice. Another advantage is the ease with which alterations o the clause can be
osed while it is passing through An ame ni to a Bill e the
of a prapusal either o insert ¢ 5, OF to out certain ur to
leave out certain words and substitute others. Proposed ulterations to Bills in effect take
the form of textual amendments of those Bills, and it is a comparatively straightforwar
matter o draft and move such amendments when the text of the Bill is reasonably self-
contained.

13.8 Mr Ian Percival QC MP was of the opinon that the present bias is too much in

n i 2 to

T : g a

a L u ip
legislating, also expressed (he opinion that when amending existing legislation a statuie
should its meaning and nol p its int cl fer It is
aur und nding that Lo son would aprea he od Xtual

amendment of existing legislation.
Man-textual amendment and the needs of the user

13.9 Many users of the statutes have made it ciear 1o us that the non-textual amendment of
legislation gives rise tu practical difficultics for them. Criticism has come not only from
al profession, but from nen-legal bodies as
vidence to us un the preparation of revenue
cference places a great and ubvious burden
that the draftsman of a Bill should as far as
ages from earlier s1alutes (hat have to be

13.10 We # d in 5 6.15 and 6.16 the comnplaints e
received o th of n amendment and the inconveni 5
ciauses Lo osers of the stututes. On the other hand, we have received evidence from the
General Council of the Bar in England and Walcs 10 (he effect that:

“There is a substantial section of the Bar which would feel itself in sympathy
with the crilicisms made of the Suatule Law Society’'s proposai that all the
alterations (o the law contained in an exjsting statute, particularly if it is a
consolidation statute, should be effected by 1exival amendment of the existing
stalute and not by direct enactment of the intended chanpe. Cenainly, if it is not
possible (o provide the textual memorandum proposed by (he Society, direct
enactment of the intended change is more readily assimilated by a lawyer with
some knowledge of the existing law”.

The Law Socicty, representing the solicitors’ branch of the lega] profession in Enpland
and Wales, in discussing the respective merits of the non-textual and textual syslems of
amending previous legislation said that:
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“Our impression is that the textual system is now generally used where
possible, but we think that there are clearly cases where it is not suitable. We
would centainly not repard it as a panaces, as we think many of the difficulties
experienced by the “cunsumers’ of lepislation have nothing whalever 1o do with
the question whether mnendments are referential or textual”.

The two corresponding Scollish bodies, the Facolty of Advocates and the Law Suciety of
Scotland, expressed objections to the nen-textoal amendment of previous lepislation
und supparted the Statute Law Society.

TEXTUAL AMENDMENT

13.11 Legistation which amends earlier enactments by the wextval method does so by
enacling the words thal are to be inserted into or substituled for the text of the carlier
Act. The example of 4 textual amendment we gave in paragraph 13.3 demonsirates that
neither the legislalor nor the cveniual user can form a very clear idea of the purpose of the
provision at first sight. Before the reader can grasp this, he must go back to the orginal
Act and dovetail inte it the new provisions now to become part of the law, This labour
can of course be done for him by an editor, The legislator can be provided with a
“textual memorandum” accompanying the Bill, or a Scheduole, showing how the
ofginal Act would read as amended, with the textual amendmenms indicated in a
distinguishing type: and the user can be given a reprinted copy of the previous Acl ag
amended.

Textual amendment snd the needs of the legislator

13.12 Assuming that it is agreed that the textual method should be preferred for the
arendment of existing lepislation, Jet us consider how far the practice would meet the
needs of the legislator. An amending Bill, or part of such a Bill, drafted entirely as a
collection of lextual amendments 1o a parent Act would, on its own, be larpely
unintelligible, It pught therefore be necessary o present the Bill to Parliament with an
accompanying menorandum {a “lextual memorandum™) which would indicate the
passages in the existing Acl o be repealed and the additions and substitutions 10 be
inserted, and thus show how the amended legislation would look if the proposals being
cunsidered by Parliament were to be enacted. (An alternative to such a memorandum
would be the incorporation inw the Bill of a “Keeling Schedule”, a device which we
discuss in paragraphs 13.21 and 13.22). A complicated and lengthy Bill drafted entirely
un the lextual amendment system would necd to be accompanied by a lextual
memorandum. The legislator would therefore be presented with two documents, the Bill
iself and a 1exlual memorandum probably even longer than the Bill demonstrating the
precise cftect of the Bili on the existing legislation.

13.13 First Parhiamentary Counsel has sald that the work of producing such a texiual
memorandum could represent a further burden on the wam of officials handling 2
Government Bill, and in panicular on the Parliamentary draftsman. There are alrcady
heavy demands on the draftsman and we do not believe that he should spend too much of
his ume preparing collaleral explanatory material. The drafting of the Bill itself is of
much grealer importance and a draftsman will rurely have enough time to spend on that.
With i large and complicated amending Bill the draftsman would need 1o cope with the
additional burden of prepaning and amending a texiual memorandun, and this should be
an imponant consideration in deciding how far the uwse of texiual amendment ts
practicable. Whatever assistance might be available to the draftsman, the finul
responsibility for the conients of the textual memorandum would have 1o remain with
him. Private Members would also need to have assistance in the preparaton of texiual
mempranda to their Bills.

13.14 Another maiter of concern 1o Parliament is the ease with which amendments tg
Bills can he drafted and moved. It may be more difficull to draft an amendment to a
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proposal which i itself drawn in the Torm of a wxtual amendment than it is to drait an
amendment 1o a provision whose purpnse 13 reasonably self-evident. Moreover, a
Member of Parliament secking to amend a Bill will want to sce, and to et olhers ses,
what the precise effect of his amendments will be on the text both of the Bill and of the
Jegislation to be amended. Where a Bill drafted in the textual anendmem style was
accompanied by a textwal memorandum this could be dene by re-wriling the
accompanying textual memorandum, or part of it But that would be a labenious matter if
many amendments were tabled, especially since only a small proportion of these
amendments might be carried.

Textinal amendment and the needs of the user

13.15 Does the texrual amendment system help the user of the statules by providing
him with clearly stated, easily underswood legislation? The amending Act, drafted

textually, is by itselfl just as incomprehensible 1o the user as the Bill originally was to
ithe legislator, Certainly a diligent user with time available can make “scissors and
paste” amendments of the parent Act using the textual directions n the amending
measure. Bul until he has done so (and the task would in some cases be laborious), or
until the original Act has been reprinted as amended (¢ither in Stafutes in Force or
otherwise}, the user is faced with precisely the same difficulty and inconvenience of
cunstantly having to refer from one Act to another about which there is presently so
much complaint. The usefulness of the textual amendment system relies heavily on the
syslematic and prompl reproduction of edited versions of amended statutes. An
nnportant test therefore of the value 1o the user of textual amendment is whether it will be
possible o give him, fairly soon after the new provisions have beconie law, an edition of
the amendsd code which will reflect the amendment in 2 handy form.

13.16 Fortunately, an answer is provided in the new official revised cdition of the
statutes called Statutes in Foree which is compiled on a loose-booklet system that not
only allows newly enacled Acts to be inserted and repealed Acts removed, but also
enables an Act that has been amended to be replaced by a new booklet incorporating the
amendments. The Edition is being published by instalments, and ¢ditorial resources are at
present concentrated vpon the lask of getting the whole work out, but even now it is
possible to bring oul new revised booklets where necessary. When the whele of the
work has been published, it is hoped in ahout five years’ lime, there will be ample
resources 1o produce revired booklets in all cases where it is thought desirable. Teo
supplemiznt the jssue of revised booklets, there 1s an annual cumulative supplement for
those Acts that have been published in the Edition, piving detals of all amendmenis
that have been made (o those Acts since they were last published in the Edition. The
amending Acts themselves are reprinted in skeleton form (the textual amendments
having been camied into the parent Acts or into the annual supplement), but any
siavings, transilional provisions and other matter that is 51l in force are printed in full.
With the publication of cach new instalment the number of Acts reprinted increases,
and it is thought that within two, or al the most three years from now, at least one-half of
the wmal number of Acts will have been published in Starutes in Foree.

NON-TEXTUAL OR TEXTUAL AMENDMENT?

13.17 In so far as there is a contlict between the respective nceds of the legislater and of the
eveniual user of the stawutes, we have concluded that the needs of the user must be
given privrity when proposals for wmending previous legislation are being framed.
Many statules are already difficult enough to understand in themselves without making
their sense even more abstruse by mnending the in a manner which further perplexes
the user. There is no doubt that the non-textual amendment of existing legislation often
adds 1o the burdens of the user, particularly when the consolidation of heavily amended
Acts is held up for one reason or another. However, it is also clear that in presem
circummstances the adoption of a rule (hat amendments to existing legislation should
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always be made exially would create difficuliies. Apart from the [act that there are
many cases where the amendment of existing law van be achieved more compendiously
by nen-lextual amendment, the present state of the statute book is far from conducive to
the exclusive practice of textual amendment. An inflexible rule requiring this system
always to be adopted would not be in the interests of the user, nor would it be workable for
the reasons we give in the following paragraph.

13,18 One suggestion put o us was that there should be a new Standing Order in both
Hauses of Parlisment in the following lerms:

“4 Rill amending any enactment shall do so by directly altering its text, unless
this 1s impracticahle™.

The paint of such a Standing Order would be that a Bill containing unnecessary non-
textual amendments would be oul of erder, a5 would be any altempt o move an
amendment (g 4 Bill in a non-lextual form, unless texiwal amendment were
impracticable. A formidable difficulty in this propuosal is that il offers no workable
criterion of what is o be regarded as “impracticable”. Apart from that, we do not think
that it would in practice be helpful. A rigid rule might not be switable for a number of
reasuns, It might be impossible 0 enforce because a Bill bad to be prepared at great
specd, or had o be kept shom, or because urgency o other considerations made it
impossible to provide the necessary aids cutside the text. A rigid practice might prevent
the Government from making a concession, perhaps at a late stage in a Bill, because an
amendnient to effect that concession would take that much longer to draft or to handle in
the House. Mureover, there are cases where textual amendment would be useless or
warse than useless; for example, transitional provisions and temporary laws might not
he readily susceptible of textual amendment. There will also be cases where the same
result could be achieved more compendiously by non-testual amendment. For example,
an amendment operating in the same way in several different contexts may be much
Jonger if it has to spell out the changes o be made in each context. We do not believe
that a Standing Order which could have thesc results would commend itself, leastof all 0 &
Government committed 1o a heavy legislative programmme, The nisk (hat a Bill might be
delayed or even lost would be unacceptable. Such an Order might also be unacceptable to
the Members of cach House, depending on how it was appbied to amendments to Bills
and in particular unofficial amendments. At the Jeast, much lime and cffort would be
reguired 1o make the Order work, thus imposing an extra burden on Members, House
officials and civil servants, For these reasons, we are unable to recommend that
Parliament should consider making a Standing Crder on the lincs proposed 10 us.

13.19 Another problem, which huas been mentioned in paragraph 13.14, is the difficulty of
framing and moving amendments to Bills employing textual amendment; but
Parliament as a whole 1s now more familiar with handling amending Jegislation than it
was, for example, when the 1875 Select Committee reported, and we believe that
Members of both Houses would be prepared to grapple with the possible difficulty of
propusing amendraents 1o Bills drafted on the textual amendment system, particularly
when it is made clear to them that such Bills are drafted in this way for the convenience of
the ultimale user.

13.20 Having considered the problems on both sides of this guestion, we have
concluded that the practice of using the textual method should be applied as generously as
possible, and we so recommend. We are encouraged and pleased to hear that in fact the
Parliamentary drafismen, having regard to the necds of the user of the statutes, already
make it a practice to amend legislation textually wherever convenience permits. (The
adoption of this practice was, we arc old, partly prompied by the decision to publish
Stantes in Force and by (he Law Commissions’ suggestion that the draftsmen should
take account of the requirements of the new edition). We further recommend that the
Fditarial Board of Smartutes in Force should be encouraped to reprint without delay
loose copies ol Acts as amended where this would be for the convenience of the users,



THE KEELING SCHEDULE

1321 In parapraph 1312 we mentioned, as a possible allermative 1o a textual
memorandum, the device known as the Keeling Schedule. This device is of
comparatively recent oripin. It was adopted as a 1dal in 1938 1o meet a complaint by
several Members of the Howse of Commeons headed by Mr E H Keeling (later Sir
Edward Keeling) and Mr R P Croom-Iohnson (later Mr Justice Croom-Johnson, father
of the present judge) that there was far too much legislation by reference which
Members could not understand without the texts of the principal Acts referred to as they
would appear if amended. Among their proposals for improving the situalion was a
suggestion that in every Bill which amended previous enactments, those enactments
should be re-enacted, with the amendments made by the Bill, in a Schedule which
would be preserved apainst amendment or debate by new Standing Orders. In effect the
Schedule would serve the same purpase as a textusl memorandum to an amending Bill
drafted exclusively on the texwal amendment principle. By direction of the Prime
Minisier these and other proposals were discussed at a meeting between Mr Keeling
and Mr Croom-Johnson and Sir Granville Ram, then First Parliamentary Counsel. The
outcome was a Question and Answer in the House of Commons on 26 July 1938, In
practice it was nel found necessary 1o amend Swnding Orders since the form of the
clause by which the Keeling Schedule was jntroduced ensured that no amendments
could be moved w that Schedule except those which were strctly consequential upon
amendments (o the substantive provisions of the Bill.

13.22 The Keeling Schedule has never been considered to be capable of universal or
gven wide application. Tt is only wsed where the changes made by the Bill in the
previous enacunents are exclusively textual amendments or repeals; and even then it is
not used if the previous enactments have been amended non-lexivally by any
intervening Act. Again, it would be quile impracticable, and generally quitc useless, to
reproduce in a Keeling Schedule all the previous cnactments in which merely
consequential amendments and repeals are made. This would add enormously 1o the
length of Bills and Acts, for very little purpose, since consequential amendments and
repeals are penerally taken pretty well on irust, Accordingly, the occasions when it has
been both wseful and practicable to include a Keeling Schedule have been relatively
few, but there has been a fairly steady flow over the past 35 years averaging about 14
per Session. The Keeling technique not ooty shows, in the Schedule, how the law will
look once i i1 amended, bul also makes clear, in the text of the Bill itself, how the law is
being amended. Material proposed 1o be amitted from an existing Act is indicated in the
Schedule by a seres of dots. Lord Gardiner in his evidence to us complained of the
inconvenience of not being able 10 see at a plance from the Schedule what was 1o be lefi
out, and suppested that material to be omitied should be printed in distinguishing type,
We agree with this sugpestion, and we recemmend that it should be followed in future.

CONSOLIDATION AND ITS EFFECT ON AMENDMENT

13.23 The value of textual amendment 2 the user of the slatules in helping him 1o a
clearer understanding of the law depends, as we have already said, on the availability of
good editions which will accurately refleet the chanpes being brought aboul. This in
turn depends on the state of the statute law being amended. There is less scope for
textval amendment if the draftsman is operating on a code which is in need of
consolidarion; and thus in the case of centain amendments it would not at present be
possible to use the wxual method because the amendments would need (0 be written
into texts which are unconsalidated. The adoplion of textual amendment as the general
practice whenever convenient will not therefore have its full effect until the programme off
consolidation has been speeded up. We are told that the prospects for this are not good.
Ower the past 25 years the averuge number of pages of consolidation Acts passed in one
year has been 400, and (his has probably not kept pace with the rate at which legtslation is
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being amended. First Partiamentary Counsel estimates that in the whoele Statute Book
there may be not less than ${00 pages of legiskuion needing to be consolidated, We
deal in Chapter XIV wilth the problems confronting those responsible for the
consolidation programme. We would stress bere that there is a close link between the
pace of consolidation and the rate at which textual amendment can have a beneficial
effect on the clarity and simplicity of our Jegislation; and we consider that speedier
conselidation (s @n objective to which the highest importance ought to be attached. In
paragraph 14,36 we recommaend that the pace of conselidation should be accelerated.

CONCLUSION

13.24 During the past few years there has been a change of emphasis in the method of
drafting Bills 1o amend existing lepislation, Before that change, (he commonest method
of amending an Act was 10 state in the amending Bill Uie substance of the amendment
proposed to be made without altering the text of the Act to be amended. Since that
change, it has been the practice o amend Jegislation textally whenever convenience
permits. We welcome the new practice and recommend thal it should be applied as
penerously as possible, Where a Keeling Schedule or o textual memorandum can 2558151
members of Parliament or others in understanding amendments made by the textual
method, such 4 Schedule or memorandum should be provided whenever it is reasonably
praclicable to do so,

Chapter XI'V

CONSOLIDATION
THE NEED TFOR CONSQLIDATION

14.1 We have received from many sources evidence Lo the effect thal much of the
difficulty encountered by users af the statute law arises from the fact that the provisions
relating (o & given matter are 1o be found not in one self-contained Act but in a serics of
Acts piled one upen ancther at different dales, so that the investigation of a particular
problem requires simullaneous reference to a number of separate Acts, prububly
scatlered among a number of separate annual volumes. Often some of these Acts deal
primarily with matters other than the one in quesbon.

14.2 These difficulties have not been by any wans ignored and for many years efforts
have been made 1o tackle the problem by “consolidation™ - that is, by rewriling the
scattered provisions on a given matter in the furm of a sinple Act. Unfortunately
however legislution does not stand sull and it inevitably happens thal sooner or later
afler a consolidated Act on a particular matter has been produced further enactments on
that matter make their appearance, thus eventually producing a state of affairs which
agpain calls for conselidation. So the need for conselidation is perpetual.

14.3 Unfortunately. oo, the resources of manpower needed to produce consolidation
Acts are limited and the output has never overtaken the backlog of work requinng to be
done, and indeed does not kesp pace with the amount of work called for by the
comtinuing flow of now legislation. First Parliamentary Counsel has piven us “a very
yough estimate™ that there are about eight thousand pages of Acts which are in need of
consolidation. If the output of consolidation does not keep pace with the additional need
for conselidation which is being created by the continuing luw of new iegislation, then
the backlop must inevitably increase. We regard it as self-evident that the backlog ought
1o be climinated as soon as possible. First Parlismentary Counsel has said that, on a
very rough estimale, 10 work off the backlog would call for a trebling of the current rate of
consolidation for not less than ten years.

14.4 One of the arguments in favour of the textual method of amendment (discussed in
Chapter X111) is that, if it is accompanied by the swift production of edited prints of the
smended Acts, it will to some extent diminish the need for consolidation. However, we
do not believe that it will ever eliminate the need - if only because {as we have
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concluded in Chaprer XIII there can be no rigid rule that amendment must always be
cffected lextually and so there is bownd w continue tu be some fow of lepislation
having non-textual effects on carlier legislation on the same matler.

14.5 Opportunities for using the textual method of amendment are greater, in relation w
any given matter, if the exising provisions relfating 1o the matter are cuntained in a
consolidaled Act than i they are scanered through a number of separate Acls. We have
congloded that the use of the wextesl method of smendment 15 desirable; it fellows that
conselidation s also desable o provide a base [ur the use of that method of
amendment, as well as for the direct benefits which it brngs on ks own account.

A CRASH PROGRAMME?

[4.6 In these circumstances everyone )5 agreed that the work of consclidation is
extremely npartant and should be pressed an with. Opinions, however, differ as to the
scale on which efforts [or this purpuse should be based. On the onc hand some, nolably
the Stawte Law Sociely, urpe that the entire corpus of the siatute law should be
rewritlen in the form ot a small rember of “principal™ Acts or codes, each dealing with a
single branch of the law, or “subject”™. The Siatute Law Sociely’s evidence to us
included a statement that:

“The user's basic requirements are thal ail legislation on a particular subject be
contained in jts latest form in vne place comprehensively, and that there should be
une subject for each Act and one Act for each subject. This is, however, nol the
case.”

The Society went on 1o urge that there should be:

“a large programme of consolidation whereby all the statule law relating to each
subject, wherever it is (o be found, shall be collected together, imegrated and
harmonised in a single Act which will deal exclusively with that subject ... Qur
aim also involved the preservation of the integrity of this conselidation so that,
ance it had been achieved, new legislation relating to a particular subject would
not be found in any statute relating o another subject.”

They further urpe that this prograrnme of cunsolidation should be what they call a
“vrash programme”, planned to cover the whole work within a limited number of years.
On the other hand others regard this as impracticable and fecl that if an unrealistic
target were set the prospect of achieving anything uscful would he jeopardised.

147 We do not think that the consohdation of the statue book on a “one Act, one
subject” principle is feasible. The proposal is, in our view, based on lhe crroneous
assumiption that every stalute can be completely inelligible as an izolated enactment
withoul reference to the provisions of any other staurte. It is not reasonable to expect
the law on a given subject to be set forth completely in a self-contained Act of
Parliament; and even if it could be, a major problem wouid be 10 settle a generally
acceplable division of the corpus of e gtatute law into the hroad “subjects” which the
suggestion envisages, This last point is not so simple as it may sound. The problem is to
determing the breadih of the Ysubjects™. At first sight it might secm Lhal, for example,
“Customs and Exeise” is a branch of the law which might form a “subject”. But the
person who is interested in dutics on hydro-carbon o1 will not want to pay for, and
wade through, an enormous Act containing the whole of the customs and excise
lepislation; he will be much happier with a slim volume consolidating the ¢nactments
refating 1o the duties on hydro-carbon oil and like substances - which under the present
system he can {ind in the Hydro-carbon Qil {Customs and Excise) Act 1971, What sucha
person wants is the needle without the haystack. Examples can be mubtiplied. The
breeder of dachshunds wiil want an Act about dogs but wil) not want cne which covers
also cock-fiphting and the export of ponies, under the omniibus “subject™ of “Animals™.
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There are many Acts on the slatute book dealing with films. At first sight “films” might
appear to be an attraclive subject for a principal Act. But further study would show that
the Acts fall into two distinct classes: {a) those dealing with the financing of the
production of films, and () those dealing with their exhibition. Some users of the
statute book would be interested in both these subjects, but many would be interested 1t
one of them only. In those circumstances 2 prncipal Act dealing with films gencrally is
not the ideal solution, What 1s reguired s two separate Acts consolidating {a) and (&)
respectively,

14.8 Moreover it would be a prerequisite of such a rearrangement of the stawte book
that there should be a systemn of perpetual consolidation envisaged by the Statute Law
Society in their evidence to us, Tt is of the essence of the suppested scheme that each
“principal” Act, once it has reached the stawte book, should be mainained perpetually as a
self-contained umnit - ic that any future legislation touching on the “subject” cuncerned
should be effected by a textual amendment of the “principal™ Act, This system would
als0 require the insertion o the parent Act of seli-contained passages which were not
amending it but which might sucitably be consigned to the Act if it were being
consolidated. Drafting of this kind s sometimes called “slotting in". 1t is rarely found in
lepislation at Westminster; but in some Commonwealth countries the method is
emploved 1o rewrile large poriions of an Act. For example, in the Canadian Income Tax
Act of 1971 no less than 600 pages, ur 237 sections, are drafied as a single insertion to be
made in the main Income Tax Act. But we believe thal, however well the oripinal
framework of a “principal™ Act is designed, there will inevitably be occasions when
new provisions on the subject are required but cannot easily be cast in the form of
textual amendment or addition; and that even if all such provisions are cast in that form
there will sooner or laler amive a slage at which they will distort the original to an
unacceptable extent. We therefore do not believe that & system of perpetual
consolidation as proposed by the Stalute Law Society would be practicable. Bul even ilit
were possible 10 atiempt such a perpetual consolidation, we do not accept thal Acts
framed in this way would necessarily be clearer or simpler for the user.

14.9 Finally, it js clear that a crash programme of the kind suggested would require the
recruitment and traning of a large number of draftsmen: and while we have
recommended that the nuraber of draftsmien should be increased (sec paragraphs 8.22
above and 14.18 below) we do not think that an increase on the scale required for a
programme of this nature could in practice be achieved in the foreseeable future.

14.30 Agreeing as we do, therelore, with those who think that while a faster rale of
consolidation is highly desirable the suggesiion made by the Stawsle Law Society,
interesting though i is, 1s neither practicable nor desirable, we tum now to consider
whether the present system is adequate as it stands or is susceptible of realistic
improvement. First we outline briefly what the present system is.

THE CURRENT ACHIEVEMENT

14.11 As we have mentioned in Chapter 11 the direction of consolidation work has since
1965 been in the hands of the two Law Commissions. Under the Law Comsnissions Act
1865 the Commussions have a peneral duty to review the law with which they are
respectively concerned with a view (among other things) (0 the reduction of the number of
separate enactments; and in particular they are reguired (o prepare from time (o time at
the reguest of the appropriate Minister {or Ministers} comprehensive programmes uf
consulidation and to undertake the preparation of draft Bills pursuvant 1o programmes
approved by him or them. In practice some of the projects contained in approved
programmes have for a variety of reasons had to be dropped; bul on the other hand a
considerable number of Bilis oulside these programmcs have been undertaken and
completed. In prepanng programmes and in initiating projects oulside the programmes
the Commissions consult with the Government depurtments concermned, whose co-
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operation in the preparation of (he Bills is of course an cesential element and is
generausly given so far as pussible,

14.12 The necessary drafling work is undenaken partly by the Parliamentary draftsmen
attached to the Commissions; and panity by those in the office of the Parliamentary
Counsel and in the Lord Advocate’s Depanment, whu in the course of their other work
have opportunities of seeing and sugpesting possible subjects for consolidation, and
sainetimes for effecting in ordinary Bills changes which will eventually facilitate future
consolidation. Of the draftsimen currently aitached 10 the English Law Commission 1we
devate their time wholly or mainly o consolidauon projects, but this arrangement is
liable to be upset by the demands of law reform at a time Tlike the present when the Law
Commission’s complement of draftsmen 35 below full strength. In the case of the
Scottish Commission all this work has wo be fitted in, as and when possible, with work an
draft clavses for law reform Bills,

14.13 When a consolidation Bill has been prepared it has to be subminted 16 Parliament
for enactment. For this purpose there are special procedures, designed o ensure either
that no change in the law is being made or that only changes of a minor nature, reguired 1o
praduce a satisfactory and cohereni result, are introduced. The Joint Committee on
Consolidation Bills, the procedure provided hy the Coensolidation of Enactments
{Procedure) Act 1249, and the procedure for consolidation with amendments o give
¢ffect to recommendations of the Law Commissions have been described in Chapters I1
and 1Y {paragraphs 2.15, 4.13 w 4.17). Under this system and the broadly similar
procedure which preceded 1t considerable amount of consalidation has been achieved
since 1963, We give in Appendix C a dist of the consolidation Acts from 1966 to 1974,
amounting to 61,

14.14 This list represents a considerable achievement and in cur view it demonstrales
that within the limitations imposcd by the available resources great cfforts have been
made to forward the work of consolidation as fast as possible. For this we pay tnbute to all
concerned. Nevertheless the work in our opinion is so important for the altainment of
clarity and simplicity in the siatte law as it develops thai we have endeavoured to
identify and ¢valuaie the obstacles which prevent the syslermn from reaching an even
higher rate of cuiput.

THE MAIN OBSTACLES
Shnriage of draftsmen

1415 Tt is wide of the rmark to suppose thar consolidatinn can be carried out by any
competent lawyer with the aid of scissors and paste. It is highly skilled work. One of
the objects of consolidation 15 1o produce clear and unamhbiguous drafting, sometimes
from very unpromising material. What Lord Theing said to a Select Committec in 1875 is
still true today;

“gopsolidation... is really a matter very ofien of extreme difficaity, more than the
Committee would imagine . . . There is very preat difficulty in getting it done; itis a
task requiring exceedingly skilled and rarc labour, and the labour of months ...
skilled labour of a character which 1 cannol always get; it is not altogether a
guestion of money™.{*)

14.16 The Law Commission’s requircmenl for drofismen is basically met by the
Parliamentary Counsel Office, who normally supply at least four draftsmen on
secondment o do a two-year lour of duty at the Law Commassion. We have already
adverted in paragraphs 3.2 and 8.19 1o the fact that the numnber of drafismen supplied to
the Law Commission in this way is at the moment below what is normal and below
what s desirable. The Law Commission have, with the help and suppon of the First
Parliamentary Counsel, sought to supplement the supply of drafisren in several ways.
To reinforce the repular draftsmen they have recruited, 16 the limits of what is possible,



retired members of the Parliamemtary Counsel Office. In addition, they have a
departmental lawyer of great experience wha is engaped (with the assistance of 4 former
Commonwealth public servamt with special skill in these mauers) on the highly
impoertant work of swsute law repeal. The “farming oul” of consolidation work has
already achieved one consolidation, and further experiments with “farming out” are
now being made.

14.17 As mentioned in paragraph 14.12 above, the Scottish Law Commission have no
draflsmen specifically for consulidation work. This work, so far as Scotland-only
prajects are concerned, is undertaken as and when possible by the one whole-time and
one parl-lime draftsmen who are at the Commission's disposal primarily for drafting
clauses for proposed law reform Bills. The Scottish aspect of Anglo-Scottish
consolidation projects is atended to, along with their other work, by the Scoutish
Parliamentary Daflsmen in cu-operation with the English counsel atlached 1o the
English Commission. These resources, limited as they are by the general difficulty of
recraiting draftsmen, are not, in our opinion, sufficient for a proper altack on the
consolidation work needing to be done.

14.18 Although 1t does indeed require skill, there seems to be agreement among those
bust qualified to know that the drafting of consolidations is not quite so exacling as the
drafing of major currem Bills, for which additional skills and expericnce are needed.
We recommend, therefore, that the Law Corunissions and the Farliamentary draftsmen
should continue to explore the possibility of recruiting and training for consolidation
work lawyers with the necessary aptitudes who have not had the fuli training of
Parliamentary draftsmen.

Pressure on departmental officials

14,19 Without the assistance of depanimental lawyers and administrators consolidation
cannot be carmied out. For instance, in the consolidation of social security legislation
recently undertaken, many adminisirators have (0 be consuited as part of the process of
ensuring that the consolidation accurately reflects the existing law, This requires at the
departmental end the direciion of a senior official. It is mot uncomumon for a
consolidation project to be held up because the administrators concerned are engaged
on gther matters.

14.20 We understand, however, that buth Commissions press with vigour und success
the interest of the public in the rapid advance of consolidation work and the sirong
claim which that work has, cven when weighed with other claims, un departmentai
resources.

Pressure on the jeinl committee on consolidation Bills

14.21 The functions of the Joint Select Committee on Consolidation Bills have already
been described (paragraphs 4.13 (0 4.19). These functions require from the members of
the Committee, and especially from its Chairman (at present Lord Simon of Glaisdale), a
tremendous amounl of work, for which the public s decply indebted 1o them. But there is
of course a limit to the number of Bills which the Committee, with the best will in the
world, can cunsider in a Session and we believe that (after the shoirtage of draftsmen)
this constitutes the second most significant irnpediment to speedier progress. Anything
which might case the Commitiee’s worklnad should therefore be considered.

14.22 Ap anponant contribution towards casing the load on the Joimt Commirttee is the
¢lose liaison between the Law Commissions and the Chairman of the Comrmittee, (o
cnsure that the work is spaced as well as possible to suit the Commilee’s convenience.
All concerned have taken great care over liaison arrangements, and we believe that they
work well.

14.23 We accept that the Joim Committes as it normally operates could nol undertake a
much greater volume of work., We understand, however, that the Committee have on
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occasion, when faced with an unusually heavy volume of work, made amrangements
whereby, in effect, they sit in two divisions. The Chairman takes the chair in one and a
Deputy Chairman is appointed o take the chair in the other. We recommend hal thas
prictice should be adopted whenever the flow of consulidation measures exceeds the
capacity of the Joint Commitee for dealing with them under their ordinary mode of
operation. We recognise, however, that if the Aow of consalidation measures increases 1o
the extent that we hope it will, some further mesns of providing for the necessary
expansion in the Patliamentary machinery may have to be found.

Need For prior amendment of the law

14.24 In many cases there is a need for amendment of the law befure consolidation can be
proceeded with, This is an old problem. The Law Commissions have made a major
contnbution towards solving it, by devising the technique of consolidation with
amendments to pive effect to recormendations of the Commissions (outhned In
paragraphs 4.13 to4.17}. This technique has proved of great value, and has been used in at
least ninge consolidaion Rills, including such impoctant measvres as the Town and
Country Planning Act 1971, the Town and Country Planning (Scotland) Act 1972 and
the Road Traffic Act 1472,

14.25 A further technique recently invented and as yet untried is to confer power on Her
Majesty to make by Order in Council amendments of Acts of Parliament required to
facilitate consolidation. Al present there are two enactments conferring such powers:
section 37(6) of the National Health Scrvice Reorganisatiun Act 1973 and section 7 of
the Pensioners’ Payments and Natjonal Insurance Act 1973 In both these cases orders
made in the exercise of the powers are subject only (6 negative resolution. We think this
device might be more acceptable with sirunger safeguards, and therefore we recommend
that if other powers of this nalure are to he conferred their exercise should be made
subject to affirmative resolution, and that nu such resolution sheuld be taken in the
House of Commaons until the relevant order had been reperted by the Joint Comnuttee
on Statutory Instromenis,

Need 1o repeal obsolescent law

14.26 The process of consolidation can be slowed down by the presence on the slatuie
book of obsolescent law which clearly relates 1o the subject matler 1o be consolidated
but iz of dubious meaning and uncerain practical utility, This has in the past been a
sipnificant obstwle to conselidation. It was not dealt with satisfactonily by the old type of
Statute Law Revision Bill, the purpose of which was merely to facililate the production of
a revised edition of the statwes by striking out unrepealed provisions which had
become inoperative,

14.27 Here again, the Law Commissions have initiated a change of major impurianece,
They now regularly prepare for presentation 16 Parliament Statute Law (Repeals) Bills
which repeal not only matter which is inoperative, bul also matter which is no Jonger of
practical utility. These Bills are accompanied by a very full report of the Law
Cummissions and are referred (o the Joint Commintee on Consolidation Bills,

New and prospective legisiation

14.28 It frequently happens that a major consulidation, once embarked en, has 1o be
pustponed because of cumrent Government progranime legislation in the sume held. This
has been experienced in several important fields, including local government (now
happily dealt with in a comprehensive Act), the Nationa! Health Aects, and, very
recently, the Housing Acts. At the end of June 1972 a draftisman was engaged by the
Law Commission to undenake the consolidation of housing legislation in England and
Wales. The work was well advanced on the consolidation Bill, which would have
included over 350 clauses and over twenty schedules, when the Govermment decided to
introduce substantial new buusing lepislation. Work un the consolidation Bill has in
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conseguence had w be suspended. The Housing Acts were listed as @ pnonty topic far
conselidation in the Law Commission’s second programme. This experience illustrates
the ease with which a programme of consolidation can be upset by policy decisions
involving major anendments of the existing law. Such decisions can upset the
programme not only by interfering with programmed consolidations which are already
under way, but also with progrummed consolidations which are immediaely in
prespect. And the instahility of a programme of consolidation, of course, increases with
every increase in the number of subjects 1t covers,

14.29 The Law Commissions have compensaled for this inherent weakness of the
“programme” approach o cansulidation by an alen seizure of opporlunities us they
present themselves. That the compensation is not negligible is shown not only by the
quantity of consolidation achieved, bul alse by the fact that it includes such major
topics as town and country planning (Town and Country Planning Act 1971) {which
had not been included in the programme} and the current Criminal Procedure (Scotland)
Bill {which was not included until the preparation of the Bill was far advanced).

1430 It is not only 2 decision to introduce new legislation which may hold up
consolidaton projects. Once reformn of a panicular part of our statute law is under
consideration by a Minister, or is even “in the air” as a resull of the repon of a Royal
Cuommission or departmental comnyiee, or as a result of depanimental cerebration, the
Minister and the department may, we are told, show a marked and, indeed, pertinacious
reluctance to consolidate the law as 3t stands, Such reluclance can have the same effect on
the progrumme of consolidation as an actual decisien o introduce major amending
legislanon,

14 31 We regard these twao factors, topether with the need for amending legislation, as
most inimical to the orderly and expeditious carrying out of any programme of
congolidation. Even here, however, the law Commissions have demonstrated their
resource and fAexibility by the speed wilh which they have been able to tum from a
consoiidation which has hecome temporarily impossible 10 vne or more consolidations
which can be carmied out a1 once. In this way they have been able 10 mainlain a strong
momentumn for consalidation.

14.32 It iz evident that the risk thal @ consolidation may need 1o be posiponed for the
reasons discussed in paragraphs 14.28 to 1431 is grealer where a wide held of
legislation is chosen for cunsolidation, and we think that it might therefore be prudent in
many cases 1o select a relaovely namow field provided this was consistent, in the
particular instance, with users’ needs {see paragraph 14.7).

CONCLUSIONS

14.33 We agree that the more consolidmion there is the better will our legislation
become, but as we have pointed oul there are real difficulues aboul increasing the
present speed of consolidation within present resources, which we consider should he
increased as soon as possible, We accept thal responsibility for consolidation should
continue to rest with the Law Commissions who, as well as commanding great
experlise, approach this task with dedicaled enthusiasim as law reformers. Even if it
were within our ferms of reference w0 do so, we would not recommend thar
responsibility should, as has been suggested to us, be transferred to a new body.

14 34 While we do not consider that “a crash programme” to consclidate the entire
statute book would be feasible, we nevertheless emphasise that as and when
apportunities arise for increasing the amount of consolidation, such opportunities
should not be missed. The size of the prugrammes of consolidation has to be governed by
the realities of the situation and a pragmatic approach seems to be inevitable, but every
effori should be made (0 overcome the various difficulties to which we have referred so
that a reai advance can be made in the speed of consclidation.

14.35 In view of our recommendations that textual amendment should, su far as
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possible, come 1o be reparded as the normal method of amending statutes, we feel
bound 1o puoint out that this process would be facilitated by more rapid consalidation,
but we do not consider that the present pace of conselidation need hamper the further
imroduction of textual amendment.

14.36 In short we recommend that the pace of consolidation should be accelerated.
There are no instant ways of overcoming all the various impediments we have
discussed, but given titne and willpower these difficullies could be largely overcome.

Chapter XV

EXPLANATORY MATERIAL

15.1 Explanatory material, external to the text of an Act {cither at the Bill stage or later) is
ofien provided by the Government lo assist both the Jegislator and the evenwal user,
This material is net part of the Act and may not necessarily influence the form in which the
Act is drafted. 1t is thus stricily speaking beyond our terms of reference. Bul it does
contribute indirectly 1o the ease with which the Act can be understood,

15.2 The degree of complexity in legislation and the specialisation of its subject matter
vary greatly, So too {as we showed in Chapter X} does the nature of the audience 1o
whom aids to its understanding have o be addressed. Whereas in all cases due weight
must be given to the needs of Parliament, the range of other persons whose needs
require to be taken into account may extend from members of the public who want &
broad, peneral picture of what is involved, to specialised, professional or trade inlerests
which require a hiphly technical and precise explanation 10 enable them to assess the
detailed lepal effect of the legislation. The question whether any, and if o, what kind of
external explunatory material should be provided is hest considered separately for each
stitute, and we are told by the Lord President of the Council that this is the
Government's practice.

15.3 Material of (his kind is provided by the Government at three stages of the process of
legislation: at the pre-Parliamentary consultative stage; during the passage of the Bill
through Parliament; and afler Royal Assent. We deal with cach of these stages in turm.
BEFORE TIE INTROGDUCTION OF THE BILL

15.4 We referred in paragraph 8.5 to the “grey area”, using this expression to describe
the formative stage at which policy decisions are translated inlo instructions 10 the
draftzman. The decisions that are taken then will have a vital bearing on the form of the
legisiation as it is presented to Parliament. At this stage, in the case of imporant
legislative proposals. the main features are nonmally foreshadowed by a Govemnment
staternent or policy document, for example, a White or 4 Green Paper. Such a document is
intended to serve as a basis for informed discussion, in Parliament and elsewhere, of the
general aims of the proposed legislation. In the case of law reform Bills praposed by the
Luw Commissions, the reports of these Commissions are also available to Parliament
and the general publie,

15.5 We warmly approve of the increasing readiness of Governments to produce Green or
White Papers in advance of lepislation. In many non-contentious ficlds the
CGiovernment's proposals could be published in some detail. We believe that this
practice should greatly help those who will cventually be using the legislation to a
better understanding of its purpuse. The discussion which this generales should also
help the drafting team (o anticipate difficulties that might not otherwise have been
forescen. We accordingly reconmmend that this practice should be still further extended,
(The tirst part uf Appendix D Jists the documents published by the Government before
the Local Government Bill 1972 was presented (o Parliament. )

DURING THE PASSAGE OF THE BILL
Explanatory and financial memoranda

156 A further wid w the understanding of legislation, primanly directed towards
Parliament, but also available for wider circulation, is the practice of printing a
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memorandum witached 1o 2 Bill explaining its conterts and objects. This is prepared, in
the case of Government Bills, by the department whose Minister is intruducing the Bill. I
must be drafted in non-technical language and contain nothing of an argumentalive
character.(*) All Governmenl Bills involving expenditure must be accompanied by a
financia) memorandum setting out briefly the financial effect of the Bill and containing
an ¢stimate, where pussible, of the amount of money 10 be spent and of any increase in
manpower resulting from it. The natre and extent of the information provided in such
memoranda depends upon the subject matter of the legislation concerned.

15.7 The Select Commitiee on Procedure of the House of Commens in its Second
Report for 1970-71(7) recommended that explanatory memoranda should be drafted to
give a description of the purposes and effect of a Bill and. where appropnate, of the
While Puper or Report from which it originated; and that in the case of long or
complicated Bills, deiniled explanations should be provided in a scparate White Paper.
The Govemnment of the day underiook to implement this recommendation as far as
practicable.(**} The impression we have received from First Parliamentary Counsel is
that explanatory memoranda are perhaps rather longer now than they were before.
Evidence we have had frum other witnesses clearly indicates that an expansion of the
information provided in explanatory memoranda to Bills would be welcomed by many
urganisations outside Parliament who wish to understand the effect of the propusals of
the Bill. The National Faniner's Union, for example, have suggested thal—

“explanatory memioranda set oul at the front of new Bills could with general
advantape be considerably eapanded and made much more explanatory”,

The Natjonal Citizens” Advice Bureaux Council have told us that—

“explanatory notes at the front of Bills are very helpful. They do give some
indication of the purpose of the legislation and what changes will be effected.
We waonder if this could not be expanded a little so that it is easicr for the
layman 1o estahlish the current position and how it is proposed (o change it”,

The Accountancy Bodies have submiued to us that there is, in relation (o revenue law,

“a great need for the publication with each Finance Bill of an explanatory
memorandum which goes into much greater detail than anything hitherto
available... Our ahility W make helpful representations to the Inland Revenue
during the early stapes of a Finance Bill would be much enhanced if we had
access 1o a document which explained in detail, clause by clause, and with
appropriate examples, the rcasons tor and the effect of the proposed
legislation”.

While we consider that the concluding part of this last suggestion may go too far o be
practicable, what the accountants have said about the need for more detailed
information an the provisions of Finance Bills reinforces the views expressed by the
two hodies mentioned previously, and by other wilnesses, that explanalory memaranda
could be umplificd. We therefore endorse the recommendation of the Sclect Commitlee
that such memoranda should provide more information about the Bill, We deal with the
Committee’s recommendation about the publication of explanatory White Papers in
paragraph 15.11 below,

15.8 The Joint Committee on Delegaled Legislation in its Second Report to Parkament in
Session 1972/73(*) {paragraphs 53 and 54) recommended that “in order to assis|
Parliament 10 check that the instruments proposed are made subject to the appropriate
procedure ... there should be included jn the explanatory memoranduim which 13
normally attached to every Public Bill a section headed ‘Delegated Lepislation’
containing a list of alt delegated powers 1o be conferred by the Bill, with an indication of
the category into which each power falls. This section would ... follow the normal form of
explanatory memarandum in being purely factual™, They added (paragraph 54} that the
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Commitige “trust that this matier will be brouglht 10 the atention of the Commitee on
the Preparation of Legislation as a recormmendatian of Your Committee, tather than as a
tentative proposal”. In their memorandum 1o that Committee, the Leaders of both
Houses supgested that this propesal “might appropriately he considered™ by us. We
cannot see how such a requirement would help te achieve greater simplicity or clarity in
the Bill, but we realise that it could he a convenience 1w Members of Parlbamem, and
avcordingly we ruise no objection.

Other explanatory material provided during the Bill stage

159 A vanant of the practice of printing explunatory memoranda at the beginning of
the Bill proposed by several witnesses 1s that explanatory notes on individual clauses
sheuld be printed on the pages of the Bill spposite the ¢lavses 1o which they refer. We
have had evidence of how such an arrangement is operated in Canada. On several recent
occasions, notably when the Local Government Bill 1972 was going through
Parliatnent, the Minister in charge of the Bill has made available to Members of bath
Houses the notes on clanses prepared for his own use by his department to assist him in
dealing with questions raised in debate. A sugypestion was in fact made in the Commons
debate on the Second Reading of the Nullity of Marriage Bill(*} by Mr A W Lyon that it
would have been belpful w the House il the Bill had been published in the form in
which the Law Commussion's draft Bill had been published in the Appendix of their
Report.(**) that iz to say, with the explanatory notes printed opposite the clavses 1o
which they related. This proposal was considered by the House of Commons Select
Committee on Procedure in 1970-71, They thought that explanatory notes on clauses,
even in lechnical and non-controversial Bitls, would almost certainly be argumoentative,
as their purpase would be o pive reasons for the adoption of the clauses. On a
controversial Bill it would be even more difficult 10 exclude arpument. {(As we have
explatned in puragraph 156, the rule stated in Ersking Muay is that an explanatory
memorandum should be framed in non-technical language and showld contain nothing
of un argumentative character.) For these reasons the Select Commiltee stated in their
Second Repont for 1970-71 that they did not consider any chanpe was desirable in the
practice of the House on this matter.(***)

1510 Nevertheless, the provisions of the Local Government Bill 1972 10 which we
refer in paragreph 159 were cxtremely complex, they affccred a preat many other
enactments, and they were of great significunce w all English and Welsh constituencies.
The Minister felt that Parlisment would find it more than ordinarily difficolt w
understand the effects of the Bill, and so additional explanatory material in the form of
notes on clauses, maps and explanations of major umendments was made availahie to
Members of the Commuons Standing Committee and o Peers gencrally for Commities
stage debates. {These are isted in the second part of Appendix D) This has boen done on
one or two other occasions. We think that this is a very helpful practice, and we
recemtend that it should be developed. If this can be done with complex and even
contraversial Bills, we find it bard 1o believe that in the case of uncontroversial Bills the
rule against argunent wouold be difficult to observe. We also recommend that & trial
should be made, initially with uncomroversial Bills, of printing explanatory notes
upposite the clauses 1o which they refer.

1511 The recommendation of the Select Committee on Procedure to which we refer in
paragraph 15.7 also urged(*) that in the case of long or complicaled Bills, detailed
explanations should be provided in a separate White Paper, and we have enqguired abouw
the number of occasions on which White Papers have been published for this purpose
since the Government, in November 1971, apreed to implement this recommendation
wherever possible. Between that date and March 1974, only four White Papers were
published (all in 1972) with the express purpose of explaimng Bills that they
accompanied, These were memoranda on:
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{4} The provisions of the Electricity Bill 1972 {Cmnd 4877, January 169723

{by The value added tax provisions of the Finance Bill 1972 (Cmnd 4929, March
1972)

(c) The corporation tax provisions of the Finance Bil 1972 (Cmnd 4933, Apnl
1972)

(d) The provisions of the Fumished Lenings (Rent Allowances) Bill 1972 {(Crimd
5183, Decermber 1972)

The last of these is a lextual memorandum containing nothing but the text of the
relevant provisions of the Housing Finance Act 1972 and the comesponding Scottish
Act as proposed to be amended by the Rill. It is thus in a somewhat dilferent calegory of
explanatory material, with which we deal elsewhere, In only two Bills, theretore, has
the Select Commilee's recommendation been adopted; and only ene of them, the
Finance Bill 1972 was lung and complicaled. We consider that detailed explanations of
the provisions of lengthy and complex Bills are useful, that the practice adopted with
the Finance Act 1972 of issuing separate publications dealing with separable subjects
covered by one Bill is commenduble where appropriate, and we recommiend thal such
explanatory material should be provided more frequently in the form of White Papers.

15.12 Throughout the several siages of legislation there is a constant exchange of
information between the sponscring departmeni and the variows interests aftected by the
Bill about its purpose and the detailed implications of the text. In Parliament iself the
intention of (he legislation will be explained by Mimsters in broad 1enns at Second
Reuding, and in detail during the committee stages. Fregquently there is also
correspondence between Ministers and Members. If the Parliamentary limelable allows,
ample oppurtunity is thus given o Members of ¢jther House and to individuals and
interests affected by the Bill not only to suggest amendments on points of substance but
also (o raise questions aboul any textual obscurity or doublL.

15.13 It may sometimes be useful, in (he case of amending Bills drafied on the texiual
amendment principle, 10 present the Bill to Parliament with 3 While Paper showing how
the existing legislation would look if the proposals being considered by Parliament
were enacled. We deal with textual memoranda in paragraphs 13.12 and 13.13.

AFTER ROYAL ASSENT

15.14 The explanatury macrial we have been describing from paragraph 15.6 onwards is
primarily for the benefit of the legislators to assist them in their understanding of Bilis
submitted to them for enactment. Although such materal 15 also of help to members of
the public and organisations who have an intercst in a particular Bill, its main value is
that it helps Parlizment to focus on the substantive issues that should be debaed, and
thus to ensure thal the text of the stane gives effect accuraiely as possible to the
legislative intertion of Parliament. This purposce is fulfilled once the Bill has been
enacted. Accordingly explanatory, financial and manpower memoranda are net printed
with the Act alter Roval Assent,

15.15 Ax soom as a Bill has finally passed through its Parliamentary stages Governmenl
departments can {wmn their attention Lo publicising and adminisiering its provisions. In
many cascs, it is essential Lo the enforcement of a new law on a particular date thal
those affected should be given prior information and advice about its effect. Generally
huwever any action taken by departments (o publicise and explain the effects of a new
Jaw is taken after enactiment. This may take a variely of furms. In the casc of new taxes, for
example, leaflets and public notices are prepared and distributed to business firms and
made availuble to members of the public. Public advenisements may also be used; and
visits inay be made by officials to raders who are likely (o be aftecied.

15.16 Such material does not purport to give authoritative advice on the legal
intcrpretation of the provisions referred (o, or ahout the kegislative intent of Parliament.
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Those 1o whom departmental circulars and other similar documents on new Acts are
addressed are well aware of the limitations of such papers. Bul they arc nevertheless
widcly relied upon as practical puides to what may be highly complicated and technical
Acts: and they are of comsiderable value to those who must understand and administer
the provisions of new legislation. {The third part of Appendix I} lists the documents
prepared by Guvernment departments afier the Local Government Act 1972 received
the Royal Assent).

15.17 The practice of Govemment departmems with regard to post-legislative
explanatory material is well estublished und appuars 10 serve its purpose adeguately.

Chapter XV

HOW COMPUTERS WOULD HELP

16.1 We have received writien evidence on the application of computer technology to
the legislative process from the Socicty for Computers and Law Ltd; and oral evidence
from Mr § ] Skelly, Direcior of Jurimetrics in the Depanment of Justice of Canada,
where such application has reached an advanced stage, and from Professor Reed
Nickerson. In addition, much matena) on the subject, published and unpublished. has
heen studicd by a working growp of four members of our Cormimittee.

16.2 Since we were appuinted the Statute Law Commiltee has set up a Sub-Committge
with the following terms of reference:

*To investigate and advise the Statme Luw Commitiee from time (o time about
ways in which computer technology can be used 10 assist the process of drafting
and publishing Acts and statutory nstruments and indices and other aids to therr
use. and (so far as lies within the province of the Stawute Law Commitiee) the
system of handling Bills in their passage through Parliament™,

We welcome the decision to set up such a body, and indeed we regard il as urgently
Nnecessary.
16.3 Having repard to our terms of reference, our main concern bas naturally heen with
the use of computer technology as an aid o the draftsman, especially when enpaged
upon consolidation or upen any wther Bill which requires the study of a mass of
previous lepislation. It has, however, proved impossible for us to consider this aspect in
isolation since {as will appear) the effective use of the computer as a dratting aid
inevitably raises questions as 1o;

{a) its cost-effectiveness, whethier used by the draflsman only or by others as well,

{b) its use in the printing process. and

(¢) the material that should be siored in the computer, and the arranpernents for

getling it there in the first instance and for its subsequent updating.

Whilst such questions will clearly be the subject of detailed study by the Statute Law
Committee, the evidence we have reccived suggests cenain conclusions about them
which we record.

CONCEFTS AND TERMINOLOGY

16.4 A simple conceptual picture of the computer, and an explanation of some possibly
unfamiliar terms, may be helpful as an introduction to this chupter.

16.5

Tnput Provessing Qutput
Medium LInit Medium

The computer may be compared to the human mind. In the diapram sbove. the box on
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the left represents the inprt mediwm or source of infonmation. In relation 1o the human
mind, this could be a book, a picture, & (clevision screen, or any source of information
detectable hy one of the senses, In the case of the compuater, it could be information
stored in a punched card, @ magnetic tape, or any uther machine readable form - that is to
say, any Torm the computer can work with, While a computer ¢an “read” a magnetic
tape of informatiom, it cannot strictly speaking read a book containing lhe same
information. Opticel characier recopnition systems, which scan the printed page and
produce a machine-readable version, have been developed, but al present the conversion
of printed matler into 2 machine-readable fonn normally involves its being typed
manually, through a typewriter terminal, into the cumputer, which records it on the
maugnelic tape or other input medium. Either methbod calls for careful proof-reading in
urder to ensure the accuracy of the transcription.

16.6 The centre box in the diagram represents the processisg wnit - the human mind or
the central processing unit of the computer. The major dilference between the human
mind and the computer central processing unit is that the computer can only do what it Is
told to do: it has no ability to think or reason or learn from experience, but can only
follow a predetermined set of rules known as computer programs or software. This 1s
the wital elerment that turms the computer machinery - known as hardware - into
sumething that can perform a task. Since the compuier cannoi think, computer programs
have to anticipate every possible situation that mauy arise, and are therefore complicated.
16.7 The tight-hand box represents the urpur mediin. In buman terms, the outpul may
be, for instance, written, spoken or drawn, [n the case of a computer the output may be
displayed on a visual display unit resembling a television screen, printed, or delivered in a
machine-readable [orm.

AFPLICATIONS

16.8 Onee the texts of Acts of Parliament have been recorded in machine-readable form,
they can be put to use through the computer in one or more of several ways.

Information retrieval

General description
16.9 The computer’s capacity for locating information by recognising words is of prime
importance to the drafisman. To enable it to do this, it is necessary Lo set up, using
COMputer programs, a concardance, or list of all the words found in the 1ex1, linked to a
master file containing the location references {statvie, seciion number, sentence number,
position of word in the sentence) for each word, except very common words such as
“and”, “but”, “the”. There are existing compuler programs providing a concordance and
file can he on s ons  enbyan ater, Given
clio ically, eh & mbl  thatof a writer), the
computer can then almost instantaneously locate and print out, or display on a visual
display unit, all the places at which particular words or phrascs occur in the text. The
instructions can be guite detailed: the scarcher can specify thal he wants one particular
word within so many words of another word, that these must be in a particular order, or
that vatious allernative wards are acceptable; that ail words with a particular rool are
required; and so on. Such a rapid and accurate means of searching existing statute law
has advantages particularly in connection with the dralting of repeals, amendments, and
consolidations.

16.10 An example, from Canada, arose out of the replacement of the Excheguer Court of
Canada by the Federal Court. By fceding the words “Exchequer Count”™ imo the
compuler it was possible to find, almost instantancously. all the places where those
words appeared in the Starutes and where amgndments werc therefore required. The
alternative would have been for the draltsman o read ali the Statutes or rely on his
MEmOory.

Undating

16.11 It is clear that for the computer 1o be entirely effective as a 100l for searching
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statate Yaw, at least all the statute Yaw currently in foree must be available to it in a form
that it can “read™. To achieve thisit iz necessary not only for the wexts of existing Acts to be
stored in machine-readable form but also for the twxt of cach new enaciment to be
added, as snan as may be, 10 the computer store and, where the new enactmenl has any
¢ffects on existing Acts, for the computer records of those Acts lo be updated
accordingly. For the last part of this operstion two basic alternatives were considered by
the Canudiuns. The first was a fully-aumomated system “where the computer 1zkes the
old Act, reads the amending Act, and murges them together in the appropriate way™. 1t
was concluded that the computer programming invelved would be very complicaled,
and that it would 5131l be necessary, as a separate, senti-automaled, operation, to alter
source réfercnces and add notes on sections indirectly affected by amendments. For the
present, the second altlermative was therefore chosen: this is a4 sumi-aniomated syslem in
which “the information is fed in by an operator who tells the computer where the
ameondment is to go”. There are, no doul, othier pessibie systems: we undersiand, for
instance, thal the updating of the compuer record of Statwies in Force for pninting
purposes (see paragraph 16.20) ig 1o be brought about by giving the compuler specific
instructons, but fed inte it in the fonn of a “camecting tape’ and not manually by an
operator,

16.12 It is imponant e appreciate that in Canada the Federal Statules are normally
amended lextually by the re-eneciment of whaole sections or other units of text. It
appears that with peesent echnology and experience it would be very difficull to set up a
fully-sutomated system to handle textual amendment by the deletion and replacerment
of individual words or phirases, and virtually impossible for a fully-automated system 1o
handic armendments effected otherwise than textualiy.

Current coned historical files

16,13 The updating of the texts of swatutes in computer store also involves a choice
between maintaining a current file and maintatning a historical file. A cument file
reflects the stue of the law at the date of the latest enaciment; repealed provisions, and
textually amended provisions in their previous form, are discarded. A historical file
retains the old law as well as the new, but tukes account of the effects and dates of
repeals and amendments and enables (he law o be searched ay at any date, after the
curmrnencement of the file, selected by the searcher, To nuuntain a historical file waould be
rather more complex in terms of legul analysis. svsiems analysis and design, and
computer programmming (though we understand that there would now be no great
technical difficely), and it would require more compuler storage than a current fle. Ii
would therefore be more expensive, and has been rojected for the present in Canada, on
the ground of cost and himited utility.

The initiad texs

16.14 The choice berween a corrent and a histoncal file alse has a bearing on the
selection of the text 1o be recorded in the first insance. In Canada, the original
compuier database was the wext of the 1970 revised edition of the Federal Siatutes
{(which was concumently printed, from the same mapnelic tapes. by computer-assisted
photocomposition: see paragraph 16.19). This would, of course, have precluded the
maintenance of a historical file from any date earlier than 1970, Here, we recommend
that the ext of Statutes in Force should be vsed (see paragraph 16.26(5)).

A drafting ool

16.15 The methods of information retrieval we have described require the user to
pussess a terminal - al present either a lypewriter lenminal or a visual display unit,
While in time we may expect draftsmen o have their own tenninals, this would not
happen guickly and will involve considerable expense. It is wonh pointing out therefore
that draftsinen can and should in any event be equipped with an essential drafting tool in
the form of fully-updated inted material. Obviously the most important printed
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material for a drafisman is the ext of the statmes, oltowed perbaps by the text of
statutory instruments and local and private Acts, We return Lo this theme below
{praragraph 16.21}.

16.16 To the draftsman (especially one who is prepared to acquire, even imperfectly,
the skills of a 1ypist) the computer can offer a pumber of aids, Where a suitable system
has heen sel up. he can by using a keyboard:

put new material an to wn input medium, for use by the computer (this can be done by &
copy typisth

call up for inspection uny muderial already stored in the computer:

take material out of store, so that it can be worked on without affecting what is in the
permanent store;

alter the material (o be worked while it is displayed on a screen;

when the text has been Onally got right, instruct the corapuler 10 take the revised
version into ifs store;

print out any desired passuges Trom the store, und alter the positions of words,
sentences, and paragraphs,

One draftsman said, after experimenting with keyboard and visual display facilities,
“thiz seems an extremely effeciive way of doing what | myself have always done with
pencil and rubber”,

16.17 The sume draftsman was jmpressed by the possihilities such a system ofiered for
consolidition, He has described the process as follows—

“The draftsman would first decide the enactments 1o be included in the
consolidation, using the scarch and retrieva) facilities... He would then bring all
the enactments ino working store. This enables him to play about with them
without affecting what is in the permanest store. He could then siudy the
epactments using the visual display wvnit, and very simply delete the pans that
were obviously unpecessary. He would be Jeft with the bare bones of a
consolidaion Bill. Having devised a structure for the Bill, he would then gel the
marerial into the fight order (a simple process), Where, as is usual in the United
Kingdom, amending Acts had been drafied referentiully rather than extually, the
consolidator’s most difficult task would then begin. This is the conflation into one
text of euch vriginal epactment lopether with enacuments amending it. When
ready, he could get a printout of the whole Rill, and of Tahles of Dervation and
Destination. Obviously, the more the enactments o be consolidated have beem
amended wxtvally rather than relerentially. the easier the task of conselidation
will be™.

It needs 10 be emphasised, however, that while 1he compuier can help in assembling and
physically manipulating the material to be consofidated it cannot solve any of the basic
intellectual problems inherent in the process of consolidation. Whether the Acts to be
consolidated have heen amended textually or referentiully, there may be difficult
decisions 10 be made as to the scope and arrangement of the consolidation Act, as to the
extent 1o which comparable provisions can be united into 2 single proviston, as to how
ohscurities are 10 be resolved, as o whether the Acts w0 be consolidated contamn
ambiguities which rmust be incerporated in the econsolidation Acl, and as to whal
amendmients, il any, are necessary 1o pave the way for consalidation: the list may well
not be conplete. These difficulties require reascned analysis and decision by the
intellectual effort of the drafisman. The computer cannot solve them. In Canada, where
(as mentioned in paragraph 16.12} Federal Sunutes are normally amended textually by
the re-enactment of whole sections or other units of text, pure “consolidation” appears to
involve Jittle more than the re-prining of stalutes as aimended. Even so, the computer
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programming required for a fully-auemated process of “consolidation” would be very
complicated, and therefore at this stape a partlv-sulomated svstem, volving the
intervention of an operator, has been adopted.

An analytical aid

16.18 We would mention, ss an nteresung idea hul one of which any practical
application may still he a long way off, the LEGOL preject being pursued by Mr R
Stamper at the London School of Economics with support from the Science Reseurch
Council. The aim is 0 develop a formal "language”, expressed in mathematical and
other symbols, into which legislation could be translated {or in which it could be
formulated in the first instance), thal would enable a computer buth o wst the logic of
the legislative rules and to apply it direcdy to the facts of 4 case. The Jegal depanment of
the Commission of the European Cominunities is understood 10 be nterested in this
project becawse the use of a linguistically newiral fonpalism might be valuable in
expressing law that atfects several nations, and i1n checking that the logic of the law is
the sume in each “natural” language. This would facHitate harmumsation. It seems
possible that LEGOL might also be valuable in finding, for Anplo-Scowish legislation,
ngutral terms which would do equally well Tor boah the English lepal systems and the
acotiish.

Printing

16.19 As well as providing “print-outs™, of low typographical guality, for the purposes
discussed in paragraphs 109 onwards, the compuwler can be used to assist in lhe
production of primed matter of 4 qualisy comparable 1w that achieved by conventional
“hot-mcetal™ typesetiing, The process carmied out in Canada was described to us by Mr
Skelly in the following terms:

“I'he first stage is that the compuler lakes the tape, reads it through and locates
certain basic eodes which i expands imo printing codes. This matenal is then
passed to the second stage where the compuier builds full page width lines . . .
The next step is for it to prepare a page. It takes the maenal in the lincs, puts
them together, works out where the page has (o end and bwilds its pages. Finally it is
fed to the photccompositon device which reads the mapnetic tape, generales
churacter images, and flashes them onto phatographic paper or {ilm, in the form of
matde-up pages (cumera reading copy). Plaes are then made and run on an offset
printing press”.

[6.20 In this country the new revised edition Srazutes in Foree is in fact being printed by a
computer-assisied process, If the sume process were also used for printing Bills, and if
the draftsmen’s offices and HMSEOD were equipped with the necessary compuler
terminals, we understand that the drafisman could hand in the computer-1ypesel Bill o
the appropriate Public Bill Office. As the Bill wem through its Parliamentary slages it
would be reprinted with amendments by computer typesetting. When it had received
Roval Assent, HME0 would add it wo the database, or compoter store, of statules, and il
would be prinmed for publication. (We have discussed in puragraphs 16.11 2 1613 the
question of updating existing enactiments in the cotnpuier store that are affected by new
legislation.)

16.21 It 1s tmportant that un the passing of an Act not only should its text be added 1o the
dalabase of statates but that any amendments made by il in existing legislation should
alzp be enterad in the database, This would ensure that users with terminals, when using
them o search for and retrieve information, would have the necessary updated 1exL 11 s
dlso important however that wsers of the staurte book (whether with or without
terminals) should be able to receive the printed texi of the new Act, and updated primed
versions of other enactments winended by the new Act, as carly as possible.

THE PRESENT SITUATION

16.22 The public general Acts in foree were estimated in 1968 o contain 20 million
words or 100 million characiers, The annnal gross increase has been variously estimated
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4t between 500000 and BO0,000 words; we have found no gstimate of the anoual loss

In age these are not us guanti
ks n charpcters, and la iomg will
1 act ncil is nning a m
which will be whle to retrieve informanon ir of thes  5C units, af
2,800 million characters, The stulute book if siored in a current file (see paragraph
16.13) e use only i iom of the capacity of the GLU m, and could be
comfo in a single of the new disc packs with ty of room for
Expansion.
16.23 The p rtion of leg n i compuler storape 15 al p tively small,
bt it is sled arowing. i in Force 15, as mentioned in 16.20, being
er ty . This can gasily provide as a { the 1ext of the statules
d in publication in & machine-readl suitable for infermation

retricval. ‘The text of the first instalment of Stetuees fn Force has in fact heen stored by
IBM in a database the retrieval of infonpatien from which was demunstrated to
Members and Officers of bath Houses at the House of Cuommons during December
1973, The Acts relating 10 atomic energy (from the Atomic Energy Act 1946 onwards)
ha 1 by

At ¥ ' us & 1

ha | o £

of the text, monitered by 2 visual display
unit, The experiment has not yet been completed, and with no assessment of its results
available to us our conclusions in paragraph 16.26 about the usefulness of computer
systems 1o the draftsman can only be lentati

16.25 HMS0, conscious that thewr present

stafl with compuler Xpericnce 1o prepare 4

{1

el

Lo
formal or edure, We are smis h
convert th ninling o such a sy {

industrial staff) and are aware of the imme

processing of Bills throughout Parliament and for the retrieval of information (statutory
and nun-statutory).

CONCLUSIONS

16.26 In the light of the evidence we have received and 1be material studied by our
working  group, we have reached the follnwing conclusions, and we recontstend
accordingly.

(1 pesett] 1d speed in ie
are be fted, dur I L
their final enactment. In particul d he

printer 1o produce marshalled Tists of amendments, and 1o incorporate those
which were accepled in successive reponis. IU would also lead 10 greater
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accuracy, Finally, it would make for the ready mcomoration of the enacted
1exts o @ comnprehensive database of statule law,

(2) We think that the recording of the complete text of the statute hook by
compuler and the institution of a system of information retrieval would
provide a vatuable 100l for all thore who are responsible {ur the making of
laws, Such a svstern of retrieval would help Parliamentary draftsmen:

(a} 10 search arcas of cxisting relevant legislation,
{b) 1o find w1l vecurmences of one word, eg “felony™;
{c) toachieve completencss in g2 repeals;

{d) to achieve consistency of drafting lunguage both within a Bill and
between a Bill and previous legislation.

Further, if the computerised typeserting of Bills were adopted at the dratting
stape the druftsmen might make use of the computer as a mechanical aid to
drafting as well as for rescarch (see paragraphs 1616 and 16.17), In these
ways the compuler mipht contribute to accuracy and speed, remove some of
the drudpery from the draftsran's task, and leave him with more time to
concentrat¢ upen the central intellectual prohleras of pood dralting.

{3) Such a svstem of retrieval would also be uselel (o Members and Officers of
both Houses of Farlisment concerned with the preparation and the amendment
ol Bills.

(4) A system of retrieval would (especially if the database incleded subordinale
legishation) be valuable to all those whase dulies may require them 1o search
the statute book: Government departments, local and statntory authorities and
the legal professions generally. In panticular, we would mention the duty of
the Goverminent to inform Parliament of the impact of European Communily
legislation upon the statule book, which on occasion may be a heavy lask and
require us a preliminary the utimast speed and accuracy in searching the statute
hook,

{3} To provide & sysiem of information retricval fur these purposes it would of
vourse be necessary for a text of the statutes in a machine-readable form to be
prepared, and a concordance and master file set up as described in paragraph
169 There wouid also have 10 be arrangements for updating this material
(paragraph il We have considered various alternatives based on the 1ex1 of
the third edition of Stwrrer Revived and subsequent snnual velumes, but have
rejected them as unrealistic. In practical termns, the text used would need to be
that of Swatutes in Force. which is already being prepared in 2 machine-
readable form for printing purpeses and 1s expected 0 be completed within
five years and 1w achieve a high degree of accuracy.

(6} We think thai much of 1he vilue of an information retrieval systein would be
lost if updating did not ke pluce very guickly after new legislation had been
enacted. If it did not, the results of a computer search would normally need 1o be
confirmed by conventional research in order 10 establish that there had been no
relevant repeals, amendments, or new provisions since the last updating, The
annual cumulative supplement to Starates in Force sets out all the
amendments allecting each Act @3 at (he end of the year, but cannot in the
nature of things be published unti] more than 4 year has elupsed since the date of
the earliest amendmert 1t contwing, Moreover the supplement is at present
Lypueset by the conventional hot-metal process and therefore could not become
part of the database for an electronic information retrigval system. The
searcher relving solely on such a system would thus have at his dispesa) only
the latest revised edition of cach statute, and subseguent amendments would
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not be brought to bis notice. That would not be well suited to the needs of the
Parliamentary draftsmert. It might therefore be helpful 1o introduce 3 system of
continual compuice-assisted editing: each time anything occurred that affected
the text of an Act published in Staiutes in Force, the editors would record the
4 e COrectinns ugh a terminal, thus u ing the
da o that the info on relri would provide s¢ s with
completely up-to-date answers. This constant updaiing should also make it
possible Tor a new revised cdition ol any Act W be produced for Starites
Force with Jess expense and effon.

{71 The system adopted for Statures in Force requires that every ¥err Ak
shall be reprinted as soon as possible in the formal of 7 § in e If
ot ! B
w0 i
sh . at
sdopted for Queen's Printer’s copies, there should be siill further savings.

{8} A le 1o
a er L stee
0 ¢ ve

instalment of Stanutes in Force) unless this proved 1o be prohibilively difficult
and costly. We understand that the methods hatheno cuntemplated for the
praduction of Statutes in Force might not allow the compilation of a historical
file, and that any decision 1o include one in the sysiem should therefore be
taken before uny of the makerial in Statutes in Force is revised. A compromise
that might be worth considering is the “freezing” of the compuler text al
intervals as a penmanent historical record of what it had been at a particular
lime or un & particular oceasion. We understand that such a “frozen” text
could be stored compendiously and at litle expense, though it would be of
limited value as it would serve only those persens who were concermned with
the text as at the dites at which it was frozen, and intervening periods would
have 1o be searched by traditional methods.

(93 We hope in uny evenl that the production of Swatwies in Force may he
completed by 1980 so as 10 provide an up-lo-date computer-linked sysiem.
Such a system would we think bencfit the draftsmen in the ways we have
described above,

(10) The inclusion in the datsbase of subordinate lepislation and, eventually, of
vase-law would 1 make a eval m  valuabl omly L
draftsman, Gow it desparim , and cg  lurs bul 1o the
profession and other non-Governmeni users. Optical characier recognition
devices (sec paragraph 16.5) may have a pan 1o play in converting 1bese
materials into machine-readable form withoul manual transcription.

{11y More extensive use of the texiual amendment syslem of amending Acls of
Parliament should reduce the amownt of editonal work required in the
production of Statuzes in Force, and assist in ¢nsunng accoracy, avoiding
delay, and reducing vosts.

Chapter XV1I

FISCAL LEGISLATION

17.1 We devote a separate chapier to this subject because il has some peculiar
and some of the heaviest critictsm has beon ditected 10 it There is fiscal ke
€ h1E uch of it ared tn preat s¢ y and sEVETe Pre of t and it
ddy I5 muost le. This legisla is €0 ted and ¢l te, use of
the often intricite propositions it has 10 express, and the variety of circumslunces and
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cendiions o which it fulls 1o be applied and the refined distinetions that it embodics in
vrder w atternpt 1o cater expressly for themy. Consequently. despite some fairly recent
consolidauons, the body of tax statutes as a whele s voluminous, and complex in
structure as well ag in coneept and expression.

17.2 The problems we discuss in this chapter are net new, They have been considered in
the pust by other bodies, notably in the repons of the Roval Commission on the
Taxation of Prohts and Income (1952-1955)(*) and of the Depanmental Commitice o
Incame Tax Codification (1927-1936).(*%) We refer to these two bodies - t0 whose
reports, as will be seen. we are indebted for much of our own analysis - as the Royal
Comuussion and the Codification Commitiee respectively.

THE LEGISLATIVE SCHEME

Perdeet fiscal equity

1'7.3 One reason for the complexity of the ideas und rules 10 which our tax statutes have to
give expression is the tradition of seeking “perfect fiscal equiy™ - scrupulously fair tax
trcatment invalving minute differentiation between individual siluations. As the Roval
Commission put it

“The social and industiul structure of the United Kingdom is intricate. It
comprehends a great vanety of Tormns. A master Tax, such as income tax has come to
be, which has to be applied wiih fairness w all that vanety of forms. must reflect to a
larpe extent the intricacy and complication of the underlying structure ... Secondly,
the high rate of tax brings cerimin consequences ... There 15 pressure for
allowances, ulleviations and qualifications wherever a special case can be asserted
or 2 distinction claimed ... Moreover, the methods and process of Parliamentary
legislalon, particularly, pechaps, a5 applied (o the snnual Finance Act. themselves
assist in the multiplication of special provisions ... Perhaps the most formidable
single obstacle [lo simplificaton] is the lact that hitherno the \endency both of
Parliament and of the Tnland Rewenue Department has been in the opposile
direction. Scrupuelous regard has been paid to even small differences in individual
siuation: and, while it is comparatively easy to advance from 4 simple system o a
more relined one by mtroducing qualifications and differentials, it is very much
e difficult to retire from a relined svstem to a simpler one and, by so doing, to
irnore distinctions which hitheno huve been recopnised and alloveed for™.(*)

Having staried their inquiry “with an ardent desire o leave the structure and the
conceptions of the tax simpler than we found them™, the Roval Commission confessed to
having had “only small success in the result” and to having been “led ... un occazions to
reject a reemningly attractive simplification™. (**)

174 The Codification Commitice had earlier resched a similar conclusion: “The
impassibilny of producing a simple code of income tax law must be obvious ... The
countless camplications af modern life must inevitably be reflected in the complexity of
the code which has to cope with them™.(*)

Anti-avoidance measures

17.5 The other main reason for the need to give legislative expression to complex ideas
and rules 15 the treatment of tax avaidance, This expression was defined by the Royal
Commission as follows:

"By tax avendance .., 18 understoeod some act by which o person so wranges his
affairs that he is Jiable w0 pay less wx than he would have paid but for the
arrungement. Thus the sitwation which ke biings aboul 18 ong in which he is
tegally in the right, except se far as some special rule may be introduced that puts
him in the wrong"™.(*)
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The Royal Commission denied the exisience of, and the desirability of introducing, a
“oeneral principle that a man owes a duty not W alter the disposition of his affairs so as to

his of
g or co
Erin ti

situations in which & man. without being in law the vwner of income, yet has in
ance the power to enjoy il or W contro) the dispasition of it in his own
Imerest’ . (¥¥#%)

17.6 In cunsidering “the kind of measures thut the tax system should adopt to comrect
dvoidance”, the Royul Commission found that

“I'he choice seems 10 Jie between the enactment of some general provision
which nullifies or comrels the effect of iransactions that violate the suggested
prin . wnd the enactment of specific provisions wentify with pr - ion
the of transaction that 1s to be struck al and be with corresp  ing
precision the consequences that are to follow for the purposes of tax
gsscssment”.(*)

They noted that United Kingdom lepislation had in the main fellowed the second
conrse, whilst in other countries “the usual course is to approach the problem on the
¢
a
0
d

Kingdom legislaian “in very general lerms, so that they were capable ot being applied to a

A matter of policy

17.7 Tt has often been urged that there should be a system of “general fiscal equity™ (in
which it would be accepted that a few peaple might be overcharged 1o tax, batanced by 2
fese people undercharped) rather than “perfect fiscal equity”, with or without the
eructment of a general anti-avoidance provision whereby any transaction the paramount
ubject of which was the avoidance of wx should have no fiscal advantages, We think,
however, that decisions of this nature lie in the field of policy, and that our terms of

rence ¢onling us 1o ex it 1 he dune, assuming that fiscal | lation
continue W have o e 5 € 5 and tules, w0 achieve greater ¢y and
simplicily In its cxpression and structure,
EXPRESSION
17.% The Codification Committee declared (hat “to expect from us a codification of the
law of income tax which the n could casily read and was 4 vain h
which only the uninstructed cherish .. Income tax must, hy its

nature, he abatract and technical, and can never be easy reading. It is concemned with
principles and methods of calentation which itis difficult o express in words without an
appearance of complication™.(*}

17.9 The Royal Commission, who considered that “without the assistance offered by
judicial intcrpretion, the meaning and effect of the Income Tax Acts would have
remained ohscure indeed” (%) similarly concluded that the expression of the law on the
subject of income 1ax in statutory form was never likely to be imelligible to the
ordinary taxpayer, but thought that an effort should nevertheless be made o produce
some greater simplicity of espression.{**) They were not sutishied that 1t wasg
iinpossible to introduce greater clarity and concision inio the drafting of income Lax
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Icpislation: “we remain wunder the impression that the possitihines of an unproved

technique are not exhaosted and sonme wdvance could sull be made i the way of

clanty™.(**#*}

17.10 We do uot dissest from the Codification Comimnitec’s and the Roval

Comnussion’s view that the laviman is never likely 1o be able casily w read and

understand all fiscal Jepslabon, We wccept that over much of this fi¢ld the lTegislative
audicnee after enactiment 18 ta he regarded a5 consisting mamly of those - businessmen.
lawvyers, accountants, and members of the judiciary - who are professionadly concerned
with the subject, and that to a large exient the objective can only be the limited one of
making fiscal legislalion more readily intelligible to that audience, from members of
which has come most of the evidence we have reccived on the subject {we examine
belaw a number of specific suggestions thal they have made). On the other hand many of
the moare coqnplicated sivations dealt with in the legislaion wre unlikely w oceur in the
affairs of the preat majonty of taxpayers, wnd we think it shoueld be possible for the
basic provisions atfecting that majonty to he framed in relatively simple terms, so 25 to be
capable of heing understood by them at any rate with the help of the explanatory
material prepured for their puidance by the Inland Revenue.

Statements of principle

1711 In @ purugraph dealing with “the problem of expression” the Roval Commission
recorded “a preference for clear statements of principle in a brief enaciment over
delailed attempts to cover by anticipation all jmaginable evasions of it”" as a line of
advance 1owurds preater clarity that had been suggested to them' as wonh exploring (*)
They did net, hawever, explicitly comment on the sugpestion, nor indicale how it could be
adopted without a policy decision (which they recommended againsty e simplify the
ideas and rules 1o which legislative expression must be piven and o sbandon the
present system of detaded Tegislative control of 1ax avoidance. In the circumstances we
record our view that in this field, as in others. the atlempt 10 provide in legislation for
every Tureseeable circumstance can result in very complex provisions that are not easy
for even an expert legeslative sndience (o comprehend. Furthermore we consider that if
Fariiamemni were to state 1n broad terms in the Act what its intention was, any detailed
provisions necessury for giving eflect o that intention would be eagier 10 undersiand,
and we endorse the suggestion that the scope of a chirge or rehiel should be siated
clearly in peneral terms a the beginmng of the section or greup of sections dealing with i,
we recaommend accordingly,

Mathematical formubae

17.12 The Royal Cornmission gecepled as one valid reason why income 1ax Jegislation
was difficult and obscure the fact that “not infrequently ils conceptions represent an
ailgmpl 1o dress what are really mathematical formulse in the vesture of English
prose”.(*) Several witnesses have sugpested to uws thal obscurtics arsing [rom this
source might be reduced if mathematical fonmuiae were more ofien expressed as such.
This is now an accepted drafling technique, and one of which, with certain reservations,
we dpprove (see paragraph 11.20)0.

Meaning of words and phrases

[7.13 Witnesses have complained to us about the lack of consistency in the use and
definition of words and phrases in fiscal legislation. (1 the examples cited 1w us, some
uppear to have been dictaed by policy: if Tor instance, it s decided that “relatives™ shall
Tar the purpose of claming reliefs from 1ax comprise a wider calegory of persons than
the “relatives”™ who are (o0 be trealed as a single person in the context of cerlain
company reconstructions, then, wunless wo different words can be vsed, different
definitions of “relative” for the two purposes scem to be practically unavoidable {see
Income and Corporation Taxes Act 970, sections 23 and 253(4)). We have been
presented with an analysis of provisions concerning groups of compames which



demonstrates the wide variety of criteria that determine, for different tax purposes,
whether a company is @ member of a “group™ these disunctions also uppear (a be ones of
substange 1esulting from policy decisions.,

17.14 O the other hand, there are instances where the differences between definitions of
the same expression appear 10 be purely wverbal: the definition of “relative™ in section
253(4) of the Act of 1970, cited above {“hushand, wile, ancestor, lingal descendant,
brather o sister”), seems ta be no different in substance from the definition of “relative”

in secton 3034 of that Act (“husband or w parent or remoter ar, child or
remoler 1ssue or brother or sister”), and we no obvious redso their being
differently expicssed. The wwo definitions are derived ftom differcnt annual Finance

and 3 5 C Co
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ins U e

defimition in the 1954 Act. We undersiand that on consolidation in 1970 a duliberate

the instance quoted above, there may well be cases where a purely verbal difference

he sing, The possibility cannot be ely i d 1o ¢ the

ng blished definitions, on cunsolida might d sun art of

practit 5 er a cha  in muaning was not intended; nor can the risk of an

uninie c in mean Bul we think the balance of advantage is in favour of
standardisation.

th us expressions used in tiscal Jegislation the

m rta e not always. but ought 1o be, defined,

i nd or of mistake”. Another criticism marde to

us concemns the arificiality of requiring eierences 1o one expression 1o be read as
including references to other expressions where the latler embody concepts that are
alien to iU in commercial and @ tancy I and even in the
meaning of our language. The cxa piven u 67(2)a) of the Inc
Corpuralion Taxes Act 1970: “Reforences [in section 461] 10 profits include references to
jncome, reserves or oiher assets”. We do not accept the witness's supgestion that this
exumple demenstrates the draftsman’s Jgnorance of commercial and aceounlancy lerms,
e ms W us 10 be a legitimate one, adepled in this instance nor avold
r cating the wording of section 461, though it muy be that other
expression, more apt thatt “profits”™ 10 carry all fout meanings without artificiality, eould
have becn used,

17. 161t has suppesied to us that 1t would be both sman as an alg 1o
consislency to the legislative avdicnee, if ns. of ns used in fiscal
lepislabion were dardised {and enllected er ¢ in a new Inlerp on
Act{*) orin a sep part of & new Taxes Act). ting  al wethinkthatth of
defini  sis ter an’s udgment (parag J it does o us
that ¢ is fo lisation in the fiscal . e no di ce in

meaning is iniended, we think cvery effort should be made w0 avoid varations in
wording when drafting definitions in new fiscal legislation,(**) and o standardise the
wording of existing definitions when consolidation provides an opportunity for this to
he done. Where different meanings arc intended, and an expression I8 accordingly
defined in substantially diffcrent terms, for different tax-purposes, any degree of
standardisation would involve considerations of policy. We consider, however, that
Cven 0o salion of the unde g coneepts would be ter
clarit the by purely drafiing ns, such as the use, w ul
different expressions {rather than the samec expression ditferently defined) or the
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addition of gualifving adjectives or phrascs. or ather distinguishing words; and we 5o
e r;'r;mm{’nd.

Precision

1717 We have mentiongd in patagruph 17.6 above that the Royal Commission were
“disturbed by the criticism that much of the anti-avoidance legislalion is obscurely
worded and drawn more widely that its purpese requires™.(*) Complaints to the same
effect have been made to us. Withowt conducting an investigation of the substance of
current fiscal statules and the procfaimed or presumed intentions underlying particular
provisions, which we consider 10 be outside the scope of our inguiry, we cannot
cormment an the justice of these complaints.

Brevity

718 We note with some sympathy the view pot forward to us that “skilfully
compressed wording™ in fiscal jegislation could be difficult to understand, and that it
would penerally be preferable to sacrifice such elegunt economy of expression in order to
achiewe preater clarity, even st the cost of increased lenpth. This was coupled with a
plea that there should be no increase, but rather a reduction, m the length of sentences,
und that if there was any existing convention that each sentence should be numbered as a
sectivn or subsection i should be abandoned. We do not think that fiscal legislation isin a
spectal category in these respects. We discuss these topics in general terms in Chapler
Xl

Cunsultation

1719 ¥arious suggestions, thffering in detail, have been made 10 us 10 the effect that
drafls of fiscal Bills, or at least of those parts of themn that were not of necessity subject 10
Rudget secrecy, should be published before imroduction into Parlimiment, s0 as to enable
the professional accountancy bodies, and others, (o draw attention to drafting points and 1o
siuations and circumstances that might have been overluoked. Such publication might, it
was suggested, cither be general or take the Torm of & reference w some advisory body, or
both. We think that some such procedure (the possibility of which we discuss more
penerally in Chapter XV} might well be particularly useful i applied w fiscal
legislanon, though particularly difficult because of the intense pressure on the time and
resources availahle and the requirements of Budpet secrecy.

17.20 It has heen suggested 1o us that the more detailed provisions of a Finance Bill
might be detached from the main budgetary provisions and given more Jeisured scrutiny at
another poant i the Pasliamentary year, possibly by a Select Committee empowered 1o
hear expent evidence, In recent years parts of Finance Bills have been tuken in Standing
Commauatee. The Select Commitiee on Procedure, in their Second Report Tor 1970-71,
recommended thal Standing Order No. 4 of the House of Commens should be
amended to enable a Bill to be conrutted in part to a Standing Conimitlee and in part to a
Select Commitiee.(*} It was, however, envizsaged that the two commitiees would meet
simullaneously and that the Bill would be considered as a whole on report. The
recommendation was net confined o Finance Bills, but the view was expressed, in
suppurt of the recommendation, that the nocessary distincton between guestons of
principle and guestions of dewi! had been successfully drawn in procecdings on the
Finance Bili in three sessions. The Governmient accepied jn principle that “suilable™
Bills or parts of Bills mighi in future be committed 10 Select Commitiees, but “in view of
the additional trme that would be reguired under such a proceduore, such Bills would
perhaps need W be exclusively of the less ureent kind™.(**) We do not think that a
further new procedure invelving reference of parts of the annual Finance Bill 10 a Select
Committee is erther practicable or desirable, It would not be npght 1o depive an
adequate representation of Members of the chance 1o vote on the detailed provisions.

Caorrection

U721 Tt has been suggested to us that there 15 a3 need for some procedure thal would
enable defects of expression 1o be rectified, and other uncontroversial amendments of
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fiscal statutes 1o be made, without making denands on Parlismentary time, The kind of
machinery prupastd was a statotory commilice of revenue law experts, which would
consider what amendments of this nature were desitable and formulare them in
comsultation with the Inland Revenue and Parllamentary Counsel, the amendmenis
would be scheduled to the annual Finance Bill and should not be subject to debate. We
find this suggestion attractive, The Joint Commitiee procedure we reconunend in
paragraph 1438, for the rectification of defective statotes in peneral might not be
constitutionally appropriate for fiscal statutes, but we think that it might be practicuble to
secure immunity from debate for the statwiory commitiee’s proposed amendnients it
they were cenified by the Chairman of Ways and Means as not substantially altenng the
effect of the staiies 1o be amended, We recommend accordingly.

STRUCTURE

17.22 The Codification Comunittee held that “the fact that this branch of jrgslation
cunnot avoid being technical and comnplicated is no excuse for perpetuating ils present
confused and illogical shape. Rather the contrary. For the more difficalt and elaborate
the subject, the more iporant are precision and orderliness in jts presentation”.(¥}
Two major couselidations of fiscal legislation have wken place since that Commitiee
reparted, but a high degree of structoral complexary remains.

Schedules

17.23 Witnesses huve complained 10 s that oo preat a proportien of fiscal legislation 15
contained in Schedules, and have sugpested that all provisions affecting taxes payable
and reliefs pranted should be contained in sections, and only ancillary and
supplernentary matter in Schedules. A similar view was taken by the Codification
Committee. In describing the plun of their dratt Bill,(*} they said that "1t will be
vhserved that the whole uniidy apparatus of schedules and rules has been swept away
and all the provisions on cach topic have been gathered topether ... and embodied in
arliculate clauses in the Bill._. Eight Schedules deal with a varety of special matlers (...
mostly of an administrative charzcter) with which it was thought betler not to encumber
the roain text of the Bill".{**) Ax we have indicated in Chaplers X and X1, we believe
that, in general, the inclusion in Schedules of delailed provisions of a permancnt kind
(provided that their existence is adoquaely signailed in an enacling secnon ot SECHONS)
can be a valuable means of shontening and simplifying the body of an Act. We do not
think that fiscal legislation is 2 special case in this respect.

Amendments

17.24 We have already recommcnded (paragrapb 13.20} that where amendment of
cxisting legislation is required the system of 1extual amendmen should be applied as
seneroushy as possible. 1 has been proposed 10 us in evidence that in the sphere of fiscal
legislation that system of amendment should be employed to the exclusion of all other
systems. A necessary prercquisite of putting such a proposal into effect would be a
comprehensive and up-to-date consolidation of the various branches of revenue law. All
changes of the law, whether by way of addition, omission or modification, would then
take the form of textual smendment. The law woold thus be in a state of “perpetual
consolidation”. As to the proposal itself, we were informed by First Parliamentary
Counsel that it “involves decisions which the drafisman. left to himseli, cannoi take”
and that the present practice is o employ textual asendment in amending the Income
Tax Acts “wherever it praduces & convenient result’”.

17.25 We recognise that there will be many circumstances in which the amendment of
fiscal legislation by the textual amendment method will not be practicable. For instance, it
may not be practicable 1o find a suitable place inthe 1exi of any cxisting enactment for the
insertion of 4 guantity of new matter. But the volume, frequency and intrcacy of fiscal
lepislation make it, in our view, particularly desirable that changes in this body of
statute law should, wherever practicable, be affecied by exwal amendment rather than
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by enacting new provisiens that the reader muest conflute wah tose of cxisting
enactments 1 onder 1o sscertadn their combined ellect.

17.26 We think tha oo resiriclive 4 view tends to he waken at present of the extent w
which il is practicable 10 wnend fiscal legislition by the texival amendment method,
Here is & particulsr instance of non-textual amendment 1o which our aitention has been
driwn. Section 188(110d) of the Taxes Act of 1970 reads as follows;

“188.—(1) Tax shall not be charged by virtue of scction 187 above in respect of
the following payments, that is 1o say:

{d) a benelt paid in pursvanee of any such scheme or fund as 15 described in
subsections (1) and (2) of section 221 of this Act (exemptions from
charge 1o 1ax under the said section 220) or in section 24{1) of the
Finance Act 159707,

The effect of this provision was altered by section 73 of the Finance Act 1972 us
fallows:

*73. The exclusion, by virue of section |8B{1}Wd) of the Taxes Act, of cenain
benefits from the charpe o wx vnder section 187 of that Acl (payments on
reirement or remeval from office or employment) shall not apply 10 any
compensation pnd for loss of office or employment or for loss or diminuton of
emoluments unless the Joss or diminution is due to ill-health; but this section shall
not be taken (o apply 10 any payiment properly reparded as a beneft camed by past
RErvice”.

17.27 Tt was represented 10 us on the onc hand that this was inconvenient for the user,
who is obliped 1o conflate the Acts of 1970 and 1972, and on the olther thal the
draflsman was nght w use this method because a textual amendment would probably
have been “curnbersome and difficult to understand”. We suggest that the alleration
could have been fairly salisfactorily made by textual amendment in either of two ways.
The frst would have been 1w after the 1ext of section 188{1Hd) of the 1970 Act, the
amcnding section 73 (ol the 1972 Acy) taking some such form as s

T30 Seovuon TEE(IWA) of 1he Taxes Act 15 amended by adding a1 the end the
words *, except a benefil consisting of compensation paid for less of office or
emplovment, or for loss or diminuien of emoluments, where the loss or
disminution 35 not due 1o ill-health and the payment is not properly regarded as a
benefit eamed by past service” "

It may be that the words in section 73 afler the semicolon are almost declaraory, and
we would accept that that possible flavour of the proposition is pot carmed over into Lhis
texiual version.

1728 The second textual method would have been to draw the amendment in
substantially the same fonn as that in which it was in facl enacted, bul insert it inle the
text of section 188 of the 1970 Act as a new subseclion. Section 73 of the 1972 At
would then have read like this:

“73. Section 188 of the Taxes Act is amended by inseriing after subsection {1)
the following subsection:

‘{1A) The exclusion, by vinue of subsection (I¥d) of this section, of cerain
bencfits from the charge 1o 1ax onder sccolion 187 above shall nol apply to any
compensation paid Tor loss of office or employment or for loss or diminution of
cmoluments upless the loss or diminution 15 due w ill-health; but this subsection
shall not be tuken 10 apply to any payment properly regarded as a benefit earned by

: LI

Past sErvice



We belicve thizs amendiment has precisely the same effect as scetion 73 of the Finance
Act 1972, though in practice it would probably be supplemented by a texiual
amendment of section Y88(1%d) of the 1570 Ac, inserting a forward reference 10 the
new subsection (lA). However, the proposition n section 188(1)(d} as actually
smended or 4s textually amended in either of the twa ways we have suggested, renains a
chain of nu less than four negatives each qualifving what has gone before.

17.29 A third theoretically possible methed of texiual amendment, which might have
produced a more satisfactory result than cither of those 50 far suggested, would have
been 1o re-cust the whole of section 188(13(d) in a form which both effected the
amendment and got rd of the negatives; bul Parlismentary considerations ne doubt
inhibited the draftsman from considering extensive recapitulmion of this kind.

17.30 We recagnise that textual amendments may not be particularly helpful te the user of
the statutes if he is left 10 note them up Tor himsell, and that if they were more liberally
used a frequent reprint service would become even mure of a practical necessity. Such a
service is in fact alreudy provided, for the Acls concerning income tax, cOrporalion tax,
and capita] pains tax, by the Inland Revenue's annuat compilation The Taxes Acts. The
whole of this compilation is re-issucd cach year, and we thiak that in the tax field aany
rate this method may be prefecable 1o any loose-leaf or similar system, as the retention of
earlier issues by the user can provide him with a conveniem means of ascertaming the
Jaw in force in past years, which in practice often has w be applied.

Consolidation

17.31 A larpe body of fiscal Jegislation was consulidated a few years ago broadly as
tollows: the principal administrative provisiuns for income 1ax, corporation tax, and
cupital pains tax in the Taxes Munagement Act 19790, the principal provisions rzlating o
capital allowances in the Capital Allowunces Act 1968; ather provisions relating to
income tax and corporation tax {incloding incane tax and corporation lax gxcmplions
as extended 1o the cupital gains tax bt excluding other capital gains lax provisions
which extend 1o the computation of corperation tax on charpeable gains) in the Income
and Corporation Taxes Act 1970, I will be ohserved that the consolidation of
provisions relating (o the three laxes was nen complele: provisions relating Lo liability to
capital pains tax (wnd to corporanion tax on chargeahle wains) were not consolidated,
and are still w be found in Pan 11 of the Tinance Act 1965 as amended, Various
transitional provisions also require reference 1o be made to the carlier legislation (some of
which is not reproduced i The Taxes Acts) {*)

1732 We do nat subscribe to the view that fiscal statutes could be kept in a state of
“perpetual consalidation” by the use of texiual amendment. As we have said in
paragraph 17.25, we recognise that there will be many circumstances in which the
amendment of fiscal Jegislation by the textual amendmeni method will not be
practicable. Even where amendments of the law are eliccied by lextual amendment of a
consolidation Act, @ peint must inevitably be reached when the original structure of the
Act cannol conveniently accommodate new matter. 1t is therefore clear that fresh
cunsolidations must from time to time become a necessity. We note (hat the Royal
Commission recommended that there should be a repular consolidation every 10
vears,{*) and we du not consider that a more Jiberal use of wextual amendment would
necessirily enable that interval to be lengthened. Nevertheless, it remains in our view a
matter for regred that the inteprity of the consolidations mentioned in paragraph 17.31
has not been preserved, as far as possible, by casting subseguent legislation on the
subjeets with which they deal in the form of texival amendments 1o ther wherever it
wnuld have been practicable to do so.

Caodification

17.33 The Codification Commuttee produced, as Volume 2 of their report,(*1 a draft Bill w
codify income tax law as it stood at 31 Junuary 1936 that is 10 say, 1o re-state in
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slatutory form not omly the relevant slatutary provisions but wlso the judicial decisions
by which they had been mtorpreted. The Bill was never imroduced e Parliament and
the cutbreak of war in 1934 put an end to funher consideration of it In 1855 the Royal
Commission concluded that the task of codification had by then hecome even more
formidable; they were not satisfied that a full codification of Income tax law was either
feasible or, if feasible, valuable encugh to justify the labour involved, for no codifving
slatule would be shon or casy to read or 10 understand (**} Codification of fiscal law is
nel @ subject on which any evidence has been submiticd to us or on which we fee] able to
offer any infurmed opinion, We make no reconmendatuon, and merely record that we
see no reason (3 dissent from the Roval Connmission’™s views.

Chapter XVIII

PARLIAMENTARY PROCEDURE AND SCRUTINY OF DRAFTING

18.1 Qur terms of ruference reguire us to consider any consequential implications fur
Farliamenmtary procedure that may arise from our recommendations for achieving greater
simplicity and clarity in owr statule law. ln looking at cupsequential changes in
procedure we have also reached some other conclusions. ot necessarily consequential
on wur carlier recommendations, which would in our view facilitate (he enactment of
simpler and cleargr statutes.

BILLS AMENTING EXTSTING ENACTMENTS
Short titles

18.2 Several proposals for chunges in procedure have been pul to us by winesses on the
ground that they would assist in the preparation of more intelligible legislation when
amendments 10 exisling Acts are being considersd. For example, the Statute Law
Society supgested that there should be changes in the practice relating 1o the cholce of
short titles for wnending Bills which would assist in

“steering the Biil inio its appropriate niche in the existing body of stawle law and
supplement the work of the draftsman in implementing the one Act, ong subject
principle™.

The Society have panicularly in mind the case of compasite Biils amending several
mincipal Acts, the shor tittes of which are usually not very helptul in this respect, They
contend that tites should not be chosen

“at random, Inconsistently or ungystematically but should be sclected by a
desigrated person or hody charged with this task and according to prescribed

L] ]

rules™,

Al present the short titke of an amending Bill is chesen by the promoter, having regard to
the geacral terms and purposes of the Bill. Although we think that in some cases the
shaort title of a Bill can be misleading. we do not feel that it is practicable for such titles o
be chousen by anotber body as envisaged by (he Swtuie Law Society, and we have
already (in paragraph 14,7 expressed our vicw that the idea of consolidating the statule
book on a “one Act. one sulject™ principle is fallacious in theory and incapable of being
put Inlo practice.

Separate smending Bills

18.3 Anuther sugpestion put Lo us by the Sratute Law Soviety to facilitate the
arrangement of the statute book on & “one Act, one subject” busis 15 thal where several
principal Acts are 10 be amended 1ogether, there should be a sepurate amending Bill for
each principal Act and a suspension of Standing Orders (as happens in the Australian
Federal Parliament) o permit the related Bills 1o be dealt with topether. We believe that
this practice would involve complicutions which would not be justified, ¢ven supposing
Parliament were to agrec 10 the procedore. Furthermeore, as we have already =aid, we do
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not suppert the proposal 1o re-wrange the statule hook on a ong Act one subjec! basis.
We do sccept (hat the practive of introducing amendments to several different vodes In
one apending messure {such as a Miscelluneous Provisions Bill) does cause difficulues
for practitioners. These difficulties should however largely disappear with the new
ediion of Sarutes in Force..

BILLS AFFECTING SCOTLAND
Procedure Ly save Lime on separate parallel Bills

18.4 As we have urped in parsgraph 12.8, there should be a separate parallel Bill for
Scotland in all cases where legislatiun in common with England and Wales is required
but a combined Bill cannat be draficd in straightfurwiard terms for both countnes. We
poined out in paragraph 12.9 that the enacument of separate Acts applying equally 1o
England and Wales and 1o Scotland need not tuke up as much Parliamentary time as
would be reguired under existing prucedures. The adoption of a prececdure on the
following lines would, we think. hedp 1o save time. In both Houses the debate on second
reading and third reading, if any, would be taken on the Enghsh Bill, and the Scottish
Bill would be given fermal readings. For the comimities stages in the Coanmens, each
Bill would be taken in its appropriate cornmittee. In the Lords the English Bill would be
referred to a commitiee of the wheole House, and the Scottish Bi)l would be taken by the
commiltee whose upprimiment we recommend in paragraph 18.7. The advantages of
this system would be that both English and Scontish Jegislators would be considering
“clean” Bills und that the Scottish Bill would he commitied to a Scotiish cornmitiee.
From the Guvenmment's point of view this procedure would use very litile more
Parliumentary time than a sinple Anglo-Scowish Bill. Although the second and third
resdings would theoreticaily be of the English Bill, speukers who wished vould refer o
the Scoltish Bill. If the Bills were aliered in their separate committecs in such a way
that they could no Junger be regarded as parallel Bills, then they would have o go
through the existing procedures for the rest of their stages. We reconmmend that turther
consideration should be given (o this proposal.

Scpurate re-enactment of provisions applying anly to Scetland

18,5 We mentioned in parsgraph 1210 the possibility that there may on oceasion be
such urgency and shortuge of Parliamentwy (ime that it is necessary 1o jnstruct the
draftsmen 1o prepare an Anglo-Scoltish Bill which turns oul to require an unacceptable
degree of alteration w make it suitable for Scotlund. For such Acts there is u procedure
which provides fur the re-cnaciment in Scotland-only fumm of those pravisions which
apply o Scotland. This is done ag if the re-enacunent were a consolidation, o that the
shortened procedure applicable 1o consolidation is available. This produces an Act
which is atceptable (o Scottish praciitioners having W consider the legislation after the
re-enactment ts published, It does not, howcver, assist praclitioners who need 1o
consider the Scoitish aspect before re-enactment; nor dwes it assist Parliament during
the Bill stage of the original Aut. A recent example of the use of this procedure 13 the
Lund Compensation {Scotland) Act 1973, re-cnacted frem the Land Compensation Act
1973. We recommend thal this procedure should be adopted whepever a United
Kingdom Act requires substantial adaptation 10 make it workable in Scotland, subject to
our preference for the speedier procedure described in the following paragraph.

18.6 We would prefer, instead of 1he procedure outlined in the previous paragraph, one
that would not have the disadvaniage of a deluy buetween the enactment of the Anglo-
Scottish Act and the re-coactment of ity Scottish provisions. We have noted a
sugpestion made to the Kilbrandon Commission on the Constitution by the Scottish
Law Commission{*} for a procedure which would reduce the time-lag hefore the
appearance of a Scoutish re-enactment. Briefly, this would pernnit the appropriate
Minister, after Royal Assent, to lay before buth Houses of Parliament a prowisional
mcasure setting {orth the effect of the United Kingdom Act in Scotland. The measure
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wonld be referred to a JToint Committee of both Hoeses, consisting of five Members of
the House of Lords, including at least one Scortish Lord of Appeal, and five Members of
the House of Commons representing Scettish constiiugncies, with a quorum of Tour.
The Joint Commitee would examine each provisional measure with the assistance of
the Scantish Parlinmentary Draftsiman, and if satisfied that it accurately reproduced the
Scottish contents of the vriginal United Kingdom Act would report that fact to both
Houses, Unless either House, within, say, len Parliamentary days of receiving such a
report, otherwise resalved. the measure would be presented fur Ruval Assent as if it
were a Bil] passed by both Houses. On receiving the Rayal Assent, the measure would
become an Act of Parliament and those parts of the orginal United Kingdom Act
superseded by the provisional measure when enacted would automatically expire. We
prefer this as a speedier altenative 1o lhe wrangement described in paragraph 18.5, and
we recommend What this proposal, or something similar, should be adopted.

Scottish legislation in the House of Lords

18.7 We recomunend that the House of Lords should appoint a committee w0 which
Scotland-only Bills could be committed at the commitee siage. We think that this
would make fur better and more detailed discussion of these Bills than is practicable on
the floor of the House, and this in wm would help w achieve greater simplicity and
clarity in Scottish Bills. The House of Lords, which is widely regarded as 4 revising
chamber, would also benefli from having amongst 115 mombers a minister who is a
Scottish lawyer, as was the case in 1909 when the Lord Advocate was created a Life
Peer. Scottish Peers fell that this enabled them to improve the content and clanity of
armendments dealt with in the House of lords. We recommend that as 2 standard
conatitutional practce there shiould be 2 Scottish lawyer, whether or not a Law Officer.
included in the ministerial team in the House of Londs,

TERRITORIAL EXTENT

18.% Shortly afier we were appeinted, the Lord Prestdent of the Council drew wur
attention 10 a Cuestion he was asked in the 1ouse of Commons on 21 May 1973 by Mr
Donald Stewart, Member of Parliament (or the Western [sles, about the indication given in
the titles of Government Bills as to their temitorial extent, Mr Stewart asked if the Lord
President would make it a penecral drafling practice © make clear in the titles of
Government RBills w0 what country they relerred, We have considerable sympathy with
Mr Stewart und with others in Scotland. and in Northem Ireland, who wish © know
fairly quickly when lucking at an Act whether any of it applies to the law with which
they happen ¢ be concerned. There are two distinel problems here, one relating 1o the
lang e and vne 1 the shorn e,

In the long title of the Bill

18.9 5o far as the long ntle is concerned. the rule of the House of Communs 15 that the
scope of 2 RBill is limited w a particular part ol the United Kingdum if, but only if, such a
limitation is written into the long utle. The rule applies ¢ven af the limitation is only
inplicit, as when the tile is frumed by reforence to an Act which does not exiend 1o the
whole of the United Kingdoni, Because of this rule, the committes on the Bill cannol
ententain an amendment to extend the Bill beyond the pant of the United Kingdom i
which it is limited. The rule can however be sbropated if the House agrees 10 an
instruction to the committee, and the House will usvally not cbject to such an
instruction. The implications of references in the lonp title 1o pantcular lepislation may
howewer easily be overlooked,

18,10 The rule may sometimes work in favaur of the Government in that it may prevent
the muving of amendments to extend the Bill; bat it s just as Likely w inconvenience
Ministers iT they hnd that they wish 1o extend the Bill by amendments in commitiee.
The drattsman will naturally be careful not to expose the Government to the tisk of this
invonvenience, even though it would be casy to get the House (0 agree to the necessary
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instruction. Il thercfore he suspects that the Bill may need to be extended by
amendments in committes, he will aveid importing into the long ttle any territorial
lirnits which might necessitate an instruction. We do not think that any discouragement
should be placed in the e drafts CXPres the tern limits of
Rills clearly in their lung wi ther mmneid this rule House of
Communs be abolished.

In the short title of the Rill

18.11 The problum of identilving the terfitorial extent of statutes in their short ttles,
which we think it is more probable Mr Stewant had in mind when he asked his
E

T bl ey

ice 5 with Acts relating t
app only 1o England and 5,
thcir short titles, We do nat think there is an

and just as it 18 fur English  der

“Scotland only™ tthey needr  no r
Scottish and Nonhem Irish readers would b
shart titles of Acts alfleeung only the 1 il

recommend accordingly.

18,12 Where the luw of only one Jaw districtis exclided from the application of an Act it is

mure difficult o show the extent in the short title withaut clumsiness, but no one has

suggested that this should be atlempted. and we make ne recommendation on this peint.

18.13 To some extent the Editoriu] Board of Statwtes in Foree have met this problem by
the initial letters “UK”™, “EW™, “5" “NI"” at the hottom right hand comer of
page of each Act printed in that edit

eTk ur bt of
5 QR if 15 in
1 ent W al an

caperiment be made on those lines,
In the body of the Bil)

1%.14 Finally, there is the question of territorial extent clauses within the Bill itself. An
extent clavse is needed only ju order to negative the normal presumnption that an Act of

the tof the United durn (ora ¢ular provision of such ct)ex 0
the he United Kin uis ot ed, and with one excep 5 not in
1o cate that an Act d wnd to a particular part of the U d Kingdom.
ExL n is that for some it has been usual w include in a which 15
extend tn Norhern Ireland an express provision declaring that it does su extend. The
1 this was the exi  ce of ate legislature in Northern Ireland. 1t has
su sted tous that a lar pr vld be adopted with regard to Scotland, so

that the practitioners and the public there can Hind in cach Act an express statement that
the Act, or any particufar provizion of the Act, dees or does nol cxlend 1o Scotland We

think this proposal could uscfully be cunsidered, though we doubt if it could 1d be
ad d as an ooy le rule. There it much to be said for including a ¢ lated
eX clavse wha the present rule may be and we recommend thal such

should ordinarily be included in Bills. vhere in any Act the exlcnt of ap
section is different from the extent of the Act as a whole. this should be indicated in a

ould b ass of the
1 quest wo volved
m the of la the

bepinning, and this proposition we now cunsider.
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THE FOSITION IN BILLS OF COMMOX-FORM CLAUSES

18.15 We have received evidence from a number of users of the statutes that it would be
convenient 1o have cerain general provisions placed at the beginning of the Act rather
than at the end where they are au presemt uswally 10 be found. These common-lorm
provisions deal with extent and commencement, shert tlile and citation and
jnterpretation. It is argued that logically the proger place for them in an Act is af the
beginning, because the reader cannet fully undersiand jt until he has learned which
capressions have special definitions. In a Bill they are nghtly placed at the end, since it is
wrong 1o consider how particular expressions are to be defined, which clauses should or
should not extend 10 Scatland, or when differcnt provisions of the Bill should come imio
force before deciding what expressions are (0 be used, what ¢lauses are 1o sland part of
the Bill, and what those clavses are (o say. This amagonisin between the logical und the
procedural arrangement might be reconciled if these clauses were placed at the
berinning of 4 Bill bul postponed wnti) the Bill had been pone through in commmittee.
The postponement wauld have 10 be formally moved and there would be a nsk of a
division al the very heginning of a controversiai Bill on a minor point of procedure
before Uie principles of the Bill had been expounded 1o Parliament. The Parliamenaty
drafismen have therefore normally adhered to the practice of placing common-form
clauses 2 the end of Bills. wpd this is where most regular vsers of 1he siatutes have long
been accustomed Lo laok for them.

18.16 There are disadvuntages in changing the present practice of placing common-
fonn sections at the end of the stawete, From the point of view of the user it s a swilch
from ent convention to another which cannot affect existing Acts. The user would
therefore be faced with two different mades of wrangement, and we do not suppose that he
would welcome this or that it would make it easier for him to understand the Acts he
needed to consull. 1t might also tend to discourage the valuable drafung practice by
which the main provisions of the legislation are formulated carly in the Act. Although
the reader certainly needs 1o grasp the meaning of the definitions and tlerms used in the
statute before he can fully understand 1, he 15 more likely frst to require a general
statcment of the policy which the statue is puting imo effecl. The process of
understanding is then refined by reference 1o the detailed provisions contained in laner
secljons, in the common-form sections and m the Schedales.

18.17 Recent experience in Northern Ireland has helped us 10 reach a view on the
guestion whether common-form sections should be promoted to the beginning of Acts,
During the period of Direct Rule, when Orders in Ceouncil replaced Acts of the
Stormont Parliament, the Nonhemn Ireland draftsmen adopted (he practice of inserting
the short title and interpretation provisions at the beginmng of the Crder. This is the
usual practice with Statulory Instrumenis, and the draftsmen considered that this was a
more logical amangement. The change-over fiom Orders in Council to Measures of the
Northern Treland Assembly which took place in 1974 guve the drafismen an opportunity of
reviewing the practice. They concluded that although there was a great deal (o be said in
favour of promoling the common-fomm clauses 1o the beginning of Measures, any
benefits which might resuit would be ourweighed by the disadvantage thal the praclice
would be out of siep with Wesiminsier Tegislation. Current Northern Ireland Jaw would
have included Measures where common-fonm provisions appeared at the beginning and
Westminster statutes where they appeusred at the end. This would not have boen a
satisfuctory arrangement, and =0 they wenl back to the praciice of placing the extent,
commencement and other commaon-form provisions at the end of their Measures. In
considenng the same point in relauon 0 Wesiminster legislation we 100 have reached
the conclusion that the existing practice should not be disturbed. We do not believe it
makes very much difference 1o the ease with which Acts can be read whether the
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COTTHTLON- p sions are the bep or the end of the st but since
the latier e sowellc a chan mipht cause more sion than
would be justitied by the possible advaniages of a more logical arrangement.
PROPOSALS TO LIMIT DEBATE ON CLAUSES IN THE COMMONS

la

i

as

o

1o reduce the opponunities for debate and

that a ¢lause automatically stood in the Bill unless a specific amendment had been put
down 1o remove it, weuld this lead to an iinprovement in drafting?

ves of a Governmicnt iz 1o limit Lhe

ahit inense political opp O Tu a Measure,

ag of Government legiclation™. If the present
rule were o be in the mignner sup rhara 18.18, to be expecled
that in a situali “glose scrotiny” a 15w be put n w leave oul
nearly gvery clause. 1t would thoeelore n his
diseretion not w cal) such amendntents if P o iy
sufficiently dubated or if the comtemn of U ¢ d on.

celeetion of amendments to leave out a clause could not be decided an in advanee of the
debate on the arendments to the clause itself, and one would bu back to the present
Stuation with the differecnee (hat there would be no debate unless the amendment was
amen of th vuld make
Lakes. sion up a long

precisely the same effect.

18,20 We do not believe: that the present rule is so harmiul 1o pond drafling practice as il

tappoar 10 be, wl w change in the ] to d
erclauses. Itisc o us from a revicw th crel
su lyb

Sclect Comnittee on Procedure of the FHlous
limit debate on clauses when Bills are in commiliee and have rejected them. (*)

SOME MINOR PROFPOSALS

18.21 Tirst Parliwmentary Counsel has drawn our atlenbion Lo cerlain constrainis
imposed by Parliamentary practice which may be a hindrance w the dra in the
ed a number of changes. His als arc
nguiry; but, 1o the any changes in
man afier a Bill is d and give him

e plad to give 1hem our support.

ILalics to show financial provisions

1822 The first suggestion is that the pract
ing in ialics relating to
n these Bills tl, the iehic
with consuquent slight risk of imraducing
no purpase since there is already an accou
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Financial Memorandum. Moreover, the italics are not a reliable guide to passages which
need to be confirmed by a moncy resaluiion before they are debated In committee. Firsi
Parliamentary Counsel has suggested that there should be no italics in Government
Bills as introduced in the Commons. We ugree with this proposal and we so
reconunend.

Form of amendments 1o Bills

1823 The form of anecodments to Bills Jdiffers in the House of Commons for
committee and repont stages. The form in the House of Lords differs from bath. It
would save time and trouble for those concerned with legislation if practice were miade
uniform in both Houses. We agree that there is a strong case for harmonising the lay-
oul of amendments Tor botll Houses and congider that the method used in the House of
Lords has sdvantages over that used in the Mouse of Cormmons. We recommend thal
there shotld be consultation botween the two Houses with a view to sulimitting agreed
proposals on this subject.

Numhbering of new Clavses

1824 When a Bill has new clauses added 10 it the resultant renumbering of clauses and
el cross-references can he time-consuming and is a possible source of eror. First
Parliamentary Counsel has sugpested that new clauses shonld be given temporary
numbers ((or example 74, 7B, Schedole 2A) which would make I UnOECEsEsaTy 10
renupiber and would allew cvervone 1o continue w refer, throughout the passage of the
Bill. to the original clavses by their oiginal numbers. The Bill could be renumbered in
comect sequence when the proof Royal Assent copy was heing prepared. This is 4n
witractive suggestion, but it would not he practicable in present circumsiances because
of the further sk of error which a compleie renumbering of ¢lavses would entail at the
Royal Assent proof stage, and the delay that would oceur before the general publication af
an Act to allow renumbering to take place, However, as progress is inade with the use of
computers in the processing of Bills through both Houses, nu duubt ways will be found of
speeding up the task of renumbering so that it will be possible o do this much more
guickly and accurately before Roval Assent, We recommend that the possibility of
catrying out the cntire renumbering process at this stage should be looked at again
when the application of computer technigues to the preparation of legislation has been
developed to a greater ealenl

Abholition of Consolidated Fund and Appropriation Acts

18.25 Annual Consolidated Fund and Appropoation Acts are at present needed (o give
effect 10 Supply Resolutions of the House of Commaons. First Parliamentary Counsel
has suggested to us that there would be a sipnificant reduction in the annual flow of
tegislation reaching the statute book if these constanily recurming enaciments were to be
abolished. In reeent years there have heen three short Consolidaled Fund Acts and one
50-puge Appropriation Act annually. We agres that it is undesirable to place the
ephemeral dewils of the Government's annual expenditure on the statute book if this
can be avoided, and we recomunend that some other method should be devised to pive
effect 1o Supply Resolutions. We have noted that the Seleet Committee on Frocedure of
the House of Commens did not favour a proposal (o dispense wilh these Acts when
they reponted on financial procedure in 1965-66.(*) We hope thal (he Select Committee
might be prepared 1o review their decision in the light of the considerations which have
led us 10 make the recommendation in this paragraph. It would of course be necessary to
provide the Commons with an allernative means of seeking redress of pricvances before
the granting of supply.

SCRUTINY OF DRAFTING

1%.26 There is at present no formal machinery for the scrutiny of Bills during their
pussage through Parliament to examing their torm and drafting rather than the substance af
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the poliey o which they are 10 give effect. Various sugpestions have been pul to us that
there should be some such scrutiny. In approaching these proposals we have kept in
mind that they could mvolve extra work for the Parliumentary drafismen, whose
resotrees are already fully extended, and that scrutiny would take up Uime which would
not be recovered al other stages. Nevertheless, we have come to the cenclusion that it
should be possible 1o devise meuns which would permit the scrutiny of Bills for
drafling (o take place withoutl imposing undue strain on the existing legislahve process,
and we make cenain recomimendations to this end in subseguent paragraphs.

Scruliny before presentation

1%.27 Several wilnesses have suggested that the scrutiny of the drafuing of Bills should
lake pluce before they are presented w Parliament. Proposals we have considered are
that this scrutiny should be carried out hy standing or ad koo commmulees of experts
gualitied to make a commibution, by the Law Commissions and by the Cabinel itself.,
(Such pre-presentation scrutiny is to be distinguished from the proposals to make use of
pre-lepislation committees recommended by the Select Committes on Frocedure of the
Houste of Commons in their Second Report for 1970-T1{*) and accepted in principle by
the then Government in November 19713 We find it difficult to reach a firm view on
these suppestions, partly becavse our terms of reference do not permit us 1o examine the
processes of Government that 1ake place before 4 Bill is prescated 1o Parllament. We
assume that any Governinent wishing to make itg proposed legislaton as intelligible as
the subject permits will have tegard to the imponance of pood drafting. The
Government have a collective responsibility for this, and Ministers in charpe of
particular Bills are personally respensible for the drafting of their Bills and answerable 1o
Parliwment 1T they do not reach acceptable siandards.

18.28 It has been sugpesied that the Law Commissions should be asked 10 advise on the
drafting of Bills befure they are presented 1o Parliament {and indeed afier presentation).
Although the Commissions assist in some of the pre-Parliamentary preparahon of
legislation by pruducing repors and draft law reform Bills, by drafling consolidatioa,
statute law revision and statute law rtepeals Bills, and by advising Ministers on
particular legal points arising in connection with depsnimental Bills, they are
independent bodies and should not he expecled 10 take any gencral responsibility for
sdvising on the drofting of deparimenta] Bills before they are presented 1o Parliament.

1%.29 In his evidenee (o us, the Chief National Insurance Commissioner sugpesied that a
standing conference should be appointed to keep social security law {which is entirely
statutery) continuously under review in order to identify provisions which did not work
well and o propose possible improvements, One of the functions of this standing
conference would be 10 assist in the preparation of social security legisiation with the
ubject of ensuring that Bills were wrranged in a clear, Jogical order. This suggestion led us
10 consider whether similar stunding committees might have a connibution o make to
the dratting of complex legislation in other ficlds. We have concluded that 3t must be
left to Govermment departments themsclves to decide what advice they should seek
befare preseatation Trom advisory bodies on the dralting, s distinct from the substance of
Bilis.

Scrutiny during passage through both Houses

18.30 Sume witnesses have supgested 1o us that each Bill should pass through a stage in
the Parliamentary process dupng which it would be scrutinised by a commitiee
concerned solely or primsarily with the fonn in which the Bill is drafied. Lord Simon of
Glaisdale expressed the following view on the subject:

“With regard tu Parliameniary review of drafting, it seems 0 me o be only
imermittently performed. There is a natural concentration on policy, cven at
conmmittee stape.  Moreover, Parliamentary ume tends to be cxhausted and
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Parliamentary cnergies 10 fag before Schedules are considered; and these often
cuomtain provisions of considerable hnportance couched in & particularly baflling
farm. Such u function is best performed by s Select Cummitiee or a Joint Select
Commitiee”,

A similar suggestion is alse made by the Statute Law Sociely and by the accountuncy
hodies who were

“sirongly of the opinion that discussion ef proposed lepislaion by Select
Camminees was likely to improve not only the substance of legisiation but also
its technical quality™.

A variant on the proposal for scrutiny by a Purliamentary Select Committee fuvoured by
some other witnesses would be scrutiny by the Law Commissions, possibly working in
association with expens on the subjects {rom outside the Government service. The
Society of Public Teachers of Law considered thal:

u carefully integrated contemporaneous ur parallel velling process need not delay
ur phstruct parliamentary progress on a Bill”.

1 Our wik 5 recoy that the osal a separate stage in Parliament to
:~' nige the ing of wonld e ad onal work for the officials and
draftsmen. Indeed, lLord Simon of Gluisdale recommended that s pruposed Select
Commitiee should:

“where appropriate, work in parallel with a comusttee of officials, and should
any event have a standing counsel”.

Not only would there be extra work for the officialg, and the Ministers, handling the
Bill, there would be an additivnal burden on Parliament itself. Lord Simon of Glaisdale
sugpested that one way of mitigating the load on Parhament and al the same ume
epeeding the passage of legislation would be 1o substitute a “serutiny of drafling™ siage
for one of the existing stapes. His proposal was thal the scrutiny of drafting stapc
should Teplace the report stage in the second House. In his view this would postpune the
consideration of drafting points untl the latest possible stape before the (hird reading of

undenakings given in commilles,

18.32 Not all witnesses agreed with (he view that there should be a separate stage
during the passage of a Biil ihrough Parliament devoted to the scrutiny of drafiing,
however desirable this might be. The Society of Parliamentary Agents pointed out that:

) public Bil h does not ele all its stages by the of the
Ses must [ail. this conlin be the practice of Farli t, il is
doubted whether the time could be spared 1o enable a panel or a commitlee of
expurls 1o consider the drufting of a Bill, pan yifilwereac us
Furthermore, it is a common-place that dr in commitles al

produces disastrous consequences. 10 is submitted, with all respect, that & panel or
committee of experts, be they never so distnguished, weuld not in the
circumstances be more likely to produce a workmanlike result than the original
draftsman”,

First Parliamentary Counsel in his evidence to us was naturally very much concerned
with the burden of additional work which a scrutiny commiitee would impose upon the
draftsman, to the possible detriment of other necessary work. He cautioned that whep
ideas were put forward:
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“which in themselves are no doubt well worth consideration hut make
assumptions as 1o resources and tlime available ... there may be something else
better that you could do with the resources™.

18.33 Having weighed the argoments on both sides, we do not think that there is any
practical scope for introducing a new scrutiny stage during the Parhamentary process.
This wauld in our opinion impese undue strain on a Pariamentary machine which 13
abready under great pressure, and would also add 10 the labours of the draftsmen who
have muore than enough to do as it i 1o keep puce with the lepislative programme.

Intervals hetween stages of Rills

14.34 On some occasions there is 1o little time between the varivus stages of a Bill o
permit Members of Parliument, Peers and those whom they consult o give adeguale
cunsideration to the drafing of the proposed legislation and the framing of
smendments, This problem is especially acute between the end of the comimitice stage
and the start of the report stupe, especially on Bills of substaptial lenpth and
complexity. No doubt the Parliamentary draftsmen also find themselves at a
disadvantage when there is insufiicient time between stapes, We therefore recommend
that, unless there is a need for special urgency, there should always be at Jeast—

{a} two weck-vnds between the first publication of & Bill and the debale on second
reading in the first House,

(b} founeen days between second reading and the start of the committee stage;

(¢} on all Bills of considerable length or complexity, fourteen days between the
publication of the Bill as amended in comminee or standing commttee and

the start of the repon stage,
Scrutiny after the Parliamentary process

18.35 Some Acts reach (he statule book in defective formy, and it would ofien be a
simple matter to remove blemishes if expediticus procedures were available {or doing
s, There are two sitoations w consider. Tirst, there are occasions when obvious
examples of inaccurate drafling come 10 light just before a Bill receives the Royal
Assent, Secondly, there are Bills which could well he reamanged and lidied up after
Farlimment has finished with them so that they are more (1110 go oul into the world and be
of help to those who must use them. We have the following proposals for dealing wilh
these two situations.

18.36 There is usually very fittle time to spare for the comeenion of inaccuracics afier a
Biil has passed through both Houscs and before Royal Assent, so any cerrecting action
would need 1o be most expeditious. We recommend thal a procedure should be available
by which the Speaker and the Lord Chancellor would centify, on applhication by the
sponsor of a Bill, that amendments which came within a narrowly dehned category {of
which obvious inaccuracies in drafting would be one) would, if incorporated in the Bill,
constilute improvements of a drafting nature. The proposed amendments would be
printed on the Order Paper with the requisite centificate, and Parliament would be given
the oppottunity to accept or reject them, taken 10gether and pot individually, without
debate.

18.37 The scrutiny of Bills which had passed through the Parliamentary process with a
view 1o improving wrangement and drafting could be undertaken in less haste, though
the need for expedition here also would be paramount. Where there was some lapse of
time between the passage of the Bill and Royal Assent this type of scrutiny could well
take place before Royal Assent. In mosi cases, however, Howould take place after Raval
Assent, and the procedure wonld then be similar to the consideration of Consalidation
Bills by the Joint Sclect Committee on such Biils, The task of rewrrangement and
redrafting wondd of course need 10 be undertaken by the drafisman of the Bill and we
realise (hat this would impose & burden on the Purliamentary draftsmen. We put the
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prapogal 1o First Farliamentary Counscl and hig estimate was tha the time it would 1ake a
draftsmnan 10 deal with a medium-sized Bill of about 50 pages would be three weeks, A
131l of 150 pages would take six weeks 1o knock into shape. Even thouph it would not be
necessary o subject all Bills to this revision, there would be a iendency at the end of
each Sessien, when maey Bills are ready for Royal Assent, for them to be bunched
together, and this would further delay the despatch of the work,

18,38 Despate these dif icelues, which we have not underestimated, we reconnmend that 4
pracedure shauld be available whereby Bills. or Acts as the cuse may be, which are
found 1o be ohscure or otherwisc defective in point of form could be rewritien {in whole or
in part) in clearer language and r¢-enacted without vsing much Parliamentary ume, We
think that a procedure on the lines of that applicable 10 Consolidation Bills would be
appropriate. Thus a Bill “to re-enact with formal improvemnents [seclion ... of) the [..]
Act™ would be introduced in the House of Lords and aweruatically he referred 1o a Jaint
Connittee, who would report, either thar they were satisfied that the Bill contained
anly formal impravements or that they were not so satisfied. If the Joint Committee
reported Tavourahly, the Bill would then enjoy the expedited procedure which is now
available 1o Consolidation Bills. v might even be possible for the Joint Select
Committes on Consolidation Bills to take on this task in addition to their other work if
thear arder of reference were exiended.

General seratiny of legislation for dratfting

[8.39 Even if the two procedures which we recommend above were made available, we
believe that there should also be a peneral and continuing vversiphl of legislation with
the atm of achieving long-term immprovement in standards of drafting, and in the
arangernent of the stulute hook, We considered whether responsibility for this should
be piven to a Joint Select Committee of both Houses, bui decided thal it would hardly be
possible fur such & committee to endertake the delailed and continuing supervision
which would be required. In any case, some of the tasks which we should like to sce
curried out are presently bheing performed by the Statule lLaw Commities {see
puragraphs 5.1 o 5.4), which excreises a very bealthy, expert and well-informed
(though little publicised) oversight of public and privaie Bill legislation generally.

18.40 We recommend that the Lord Chancellor should arrange for the Statote Law
Committee 1o keep the structure and language of ibe statutes under continuous review.
We further recommend that the Committee should review the carrying into effect of
those recommendations in our Report, which are scceptled, in particular our
recommendation in paragraph 13.20 with respect 16 the use of textual amendment.

18.41 We believe that Parliament should be kept regularly informed of the Statute Law
Committee’s progress. Thar Consnittee does not publish reponts on the acuivities for
which it is responsible. We think that it should now do so, but that the intervals
between such reports should be sufficient 1o enable i1t 10 review trends and lendencies in
drafting practice over a lairly broad space of time. We therefore recommend thal the
Comrmittee should publish reports from tlime 1o time, but not Jess oflen than every three
years, and that these reports should be luid before Parliament. The publication of such
reports would give Parliament the opportunity and the incentive to question Lhe
Government about the technical gualiy of their legislation.

CONCLUSION

18.42 Parliumentary procedure and practice do have s bearing on the form and style of
our legisiaton, and it is right that this should be so in view of the part which Parliament
plavs in the making of laws. When we approached our task we were pre-disposed to
recommend any changes which might conduce o the simplicity and clanity of the
statule law as it reaches the user: and we would not have besitaed 1o recommend that
alterations should be made had we thought they were necded. As will be evidenl,
however, we have not tracked down many procedures which require to be chanped.
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There are soend reasans for the procedures of Parliament and our view is that these
chould not be altered unless it can ¢learly be demonstrated that it would be beneficial to do
s0. Apart from the recommuendations we have made for the Parliamentary scrutiny of
drafting 1w which we attach great imponance, and some minor recommendations, we
have come (o the conclusion that no other changes of substance in procedure would
imprave the clarity and simplicity of legislation. The way in which procedures may be
used can however sometimes cause trouble, and when the drafung of Bills becomes
defective because of the application of @ procedural rule, however innocently this may
huve happened, the Government (and indeed Farliament nself) have a clear
responsibility to set matters night,
Chapter XIX

INTERPRETATION OF STATUTES
THE RELATIONSHIP BETWEEN INTERPRETATION AND DRAIFTING
19.1 In 1969 the Law Commissions published a joint study of the rules applied by the
coerts when dealing with the interpretation of statutory provisions.(*} In paragraph 3 of
thiz study the Commissions stated that “there is ap interaction between the form of a
communication and the rules by which it is 1o be interpreted. If defects in drafiing
complicate the rules of interpretation, it js also true thul unsatisfactory rules aof
interpredation may lead the draftsman 1o an over-refingment in drafling a1 the cost of the
veneral inclligibitiny of the Jaw”. We fully agree with this staernent; and the same
theme was touched on by certain ol our witnesses in discussion with us. Lord Simon of
Glaisdale sugpesied that "a robust and not too technical an approach 1o construction”
was necessary H statutes were 10 be drafied in popular language. Lord Denning roundly
said: “It is because the judpes have not felt it nght to fill in the gaps and have been
giving o literal interpretation for many years that the drafisman has felt he has 1o ry and
think of every conceivable thing wnd put it in as far as he can so that even the person
vawilling 1o understand will follow it I think the rules of interpreration which the
judges have applied have been one of the primary causes why draftsmen have felt that
they must have a system of vver-detail, over-long seniences. and obscurity”™. Bul he also
thought that if Purlament initiated the change. the judges might follow it up: “if the
drufisiman could make Acts simpler, the judges would aler their approach o them ... It
ciuld be done by bresking up the form of the stwutes. by making them simpler, sticking
more 1o the principles, and not going into $o much detail™

19.2 ) the draftsmen are 1o be encouraged to cot down upon detsil and elahoration and (o
use simple formulae in the operative words of Bills, they must have some confidence
that when the Bills become Acts they will receive from the courts a beneficial
vonstruction {see Maxwell on Interpretation of Storutes, 12th cdition, page 92y, We see
no reason why the courts should not respond in the way indicated by Lord Ddenning.
The courts should, in our view, approach legislation determined, above all, to give
offect to the intention of Parliament. We see promising signs that this consideration is
already uppermest in the minds of the members of the highest tribunal of this country.
“If § thought that Parlizment’s intention ... could not be caried out, or even would be
less effectively implemented, unless @ particular (even though unnatural) construclion
were placed on the words it has wsed, T would endeavour to adopt that construction™. So
said Lord Wilberforce in a recent appeal (Nimmeo v Alexander Cowan & Sons Lid
F1O68] AC, 107 at 1306). While there might pot be complete agreement with the
propasition that an vnnatural construction miay be placed upon words simply to secure a
higher depree of effectiveness in the implementing of Parliament’s intention, yel the
passage well illustrates the modern attiuude towards construction of a remedial statule.
In the same case, Lord Guest fat p. 122) indicated that, where there was doubt, the
construction W be prefcrred was that which would best achieve the result to be atlained.

If this is to be the judicial approach it follows that the Parliamentary inlention must be
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made sufficient]ly clear and this can, in our view, hest be dong by the adoption of the
“pencral principle” appreach in the drafling of statuies as we have recommended
Chapter & {paragraph 10.13).

19.3 Beeuuse af this interaction between drafting and interpretation {and o panicular
the influence the Jatter has on the former) we think it fight to consider i the context of
our own terms of reference the proposals which the Law Commissiung put forwird lor
the enactment of cerain stwmery rules of imerprewtion. This we do in paragraphs
19.12 10 19.31 of this chapter. Also in this chapter we consider whether the interests of
clarity and simplicity might be furthered by

{a) a moderusation of the Interpretation Act 1HES, which enacts certan goneral
conventions for the interprotation of statntes (paragraphs 18.4 10 19.11)
(&) the eneciment of o preswnptian against retrospective effect {parapraph 19.32)
(3 the mwre frequent use in individual statules of preambles or other provisions
declariug the main purpose of the statote in guestion or panicular provisions
of it, and the giving of “controlling™ force to such provisions (paragraph
19.337; and
{ef) the cnactment of special rules for the interpretation of BEuropean Community
Treay provisions and instruments which have legal effect in this country
without furtier coactinent, and of United Kingdem legislaion implementing
Community Treaty provisions and instrurments which do not have such effect
(puragraphs 19.35 10 19,399,
A NEW INTERFRETATION ACT?
19.4 A yeneral Interpretation Act can help to shorien and simplify particular Acts of
Parliament, ta clanfy their effects by chacting rules of construction, and to standardise
commaon-form provisions. The Inlerpretation Act at present in force is of 1889, and we
consider in the following puragraphs whether it now needs to be replaced, bearing in
mind that, although it has stood the test of time, it is a Jong time since 1t was enacled.
The Act has been umended and supplemented by subseguent enactients, some of
which were retrospective,

19.5 Leaving aside for the moment the question of enacting the new provisions
proposed by the Law Commissions in 1964 and the new pruvision aboul retrospection
that we recommend in paragraph 19.32, there is a strung case for the re-enactment of
the Actof 1889 in up (o date terms.

19.6 The case for doing $0 15 substaniially the case for any consolidation. Vanous
provisions of the Act have been amended or superseded by subscquent enaciments, and
others have become obsolele with the passuge of Lme. In the address 1o which we have
already referred(®y Sir Williamy Graham-1arrison said in 1935 that the ime had
undoubtedly arrived for a new Interpretation Act. Some 40 vears laler, 1t might be
thought 10 be overdue. Qut of 20 institutions comprised in the “Official definitons®
tsection 12) something over half have dizappesred as such. Almost all the “Judicial
definitions™ (section 13) are obsolete or irrelevant. The Poor Law (seciion 16) is no
longer with us. Most of the “Geographical and colonial definitions” {(sections 18 and
1847 should have been blown away by the wind of change. On the other hand a fair
number of expressions have been defined gencrally by enactments passed since 1889, A
list of such enactments (which may, however, not he comprehensive) 1s given in the
Index o the Starutes under “ACT OF PARLIAMENT 2057,

19.7 A {onner First Parliamenuury Counscl, Sir John Rowlaw,(*) thought that there
should only be one Interpretation Act: the public should not have tw ook 1@ more than
cne place {outside the enactment which they are considering) for general provisions
affecting the construction of that enactment. This was an argument against any new
Inlerpretation Act; but, by now, with so many general definitions owside the Act of
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1859, it almast lUms inlo an arpument al least for consolidation. The problem of
applying the provisions of & new Jnterpretation Act (o existing enactments 15 complex
but not incuperable. ‘The choice would be hutween a new Interpretation Act which
applicd hoth to existing and to future enaciments and 4 new Interpretation Act which
applied o future Acts unly, leaving the Act of 1889 und ather statutory definitions in
force in relation ta previous enactments. Whichever allernative were chosen, if all
subsequent definitions of general application were fed into the new Interpretation Act
by way of amendment, preferably texiual, and if a suitable system of annotating and
ceprinting the new Act were wdopled, the user of the gtatute book would find hig task
considerably simplitied.

19 8 8o much for the definitions in the Act of 1889 {and elsewhere). The remaining
provisions of the Act, mainly designed to shorten subsequent legislation, are as good as
new, Those mainly relied on are section 1 (masculine includes fermnimine; singular
includes plural and vice-versay, section 11(1) (non-reviver of repealed enactments by
T of the repealing enactment); sec 19 05 sEC 20 {wri on 26
{ e by post), section 32 (statutory ers duties); 0o 360 ment}
andh section 3% (general savings on repeals), This is not tu say that all (hese provisions
are perfect. In particular section 32(3} (power to revoke and amend subordinate
legislation) does not apply to all subordinate Jegislation and has Lo be regularly
supplomented by special provision in Acts conferring power o make orders: and
section 38(}) is wubipuous and pussibly defective. There are other provisions which are
repeated from Act w Act and might usefully be by inclusion in a new
Iruerpretation Act - notably the incanation that ™ in this Act to any other
enaciment are references 1o that epaciment as amended by any subseguent cnactment”,
which 15 probably unnecessary but cannot safely be omiuted because it has been said so
often.

19.9 The Interpretation Act (Nvrthermn Iretand) 1954 5 more cormmprehensive than the
Act of 1889 Tt runs to 51 sections compared with 43, Some of the additional material is
peculiar to the context of legislation by the Parliament of Northern Ireland (for example
section 11{3)). Some of il states cxpressly rules of construction or presumptions which
apply 10 Acts of the Parliasment of the United Kingdom but rest on the commaon law and are
not enacted as such (gg non-application ta the Crown,(*) enactments 10 be consirued as
always speaking). Such provisivns do not shorten or simplify the language of the Acts 1o
which they apply - they merely clarify their effects. However, the Northern Ireland Act
also contuins a number of common-form provisions not included in the Act of 18%9, eg
section 18, tenure of holders of offices; section 21, power to make sules of court;
section 22, powers of appellate courts; and section 23, inguiries and invesligations.
These enaclioents have no doubt done much to shonen particular Acts of the Parliament of
Narhern lreland - at the cost, as Mr. William Leitch ohserved in 1965,(**} of
concealing some of the substance from the reader of individual Acts. He claimed that
withoutl the Act of 1954 “the annual volumes of the Northern lreland Statutes would,
upon 2 conservative estimale, be approxi Yy one larger the Wi
should not expect any such spectacular re from ar exlen s of | of
1889 in the ficld of United Kingdom legislation, but the possibility of enacting some
such common-form provisions in a new Act could usefully be considered.

19.10 Finally, the Northern Ireland Act also contains some general provisions which
wentld have uscful, though not dramatic, effects on the statutes of the Puliament of the

e £ e es al the
o el n on A,
th he ¢ W) ods of

time, and so climinates such punderous expressions as “the period of 30 days beginning
with [the passing of this Act]” which are necessary but no daubt contrbute semething to
the general dislike of statutory language. The enaciment of peneral provisions of all
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these kinds inoan Interpretation Act would have three udvantages, They reduce (huwever
litle) the vohune of subsequent cnactments. They eliminale sume mysiery, And not
least they reduce incomsistencics between different Acls. As matters stand the
incanlations described in paragraph 19.8 vary from Act to Act, The reasons for this may be
valid. bul are not apparent to the public. Differemt wchniques of inernal references
ahound - eg “section 4 of this Act”, “section 4 below”, “the next following (or
succeeding) section”. Different methods are vsed to make 1 clear whether a period
includes ur excludes the first or last day, and the need 10 do 30 15 somelimes overlooked.
Every provision which is standardised in an Interpretation Act plays a valuable part in
facilitating the 1ask of the drafisman and eusing the burden on the reader.

19.11 In the light of all these considerations we believe that the case for a new
Interpretation Act is extremely sirong. The initistive for the preparation of such an Act
lies with the Law Commissions. though as they have pointed cut “The revision of the
Act [of 1889] i a task which of s nature clasely involves the Parliamentary draltsmen
and 15 dependent on their availahle manpower” (*3 Subject to that, we recommend that
the preparation of a new Interpretation Act should be put in hand.

THE LAW COMMISSIONS" PROPOSALS

18.12 We readily accept the Law Commissions’ statement of the constitutional positon
of the judiciary:

“Under our constitulional arrangements it is the funclion of an independem
judiciary to interpret the law and no proposals which we make can or should
undermine the frecdom which this function requires™(*}

The Commissions nevertheless concluded that a limited depree of statulory inlervenlion
was required in this ficld,(**) and formulated a set of draft clauses, printed as Appendix A
1o their repont. We conzider these below, subject 1o a similar caveat.

Draft clause 1
19.13 Draft clause i(1) would provide as follows:

“In ascenaining the meaning of any provision of an Act, the matters which may be
considered shall, in addition o those which may be considered for that purpose
aputt from this seetion, include the following, that is to say-",

and there follow five paragraphs which we now consider separatcly.
19.14

“fe} all indications provided by the Act as printed by awhority, including
punctuation and side-noles, and the short title of the Act™

Judges have told us Lhat they agree with this, and (hat tn some extent it represents
current praclice fexcepl as repards side-notes). First Parliamentary Counsel, supported
by officials of Government departments concerned with the preparation of legislation
and, independently. by the Law Society, tukes (he opposile view, al any rate as regards
punctuation and side-notes. They fear that paragraph (a) might lead (o punctuation
being regarded as pan of the text and so alicrable only by amendment; that the words
“the Act as printed by authority” would include successive revised editions where side-
nntes may have been changed as a matter of editing; that it would be dangerous 10 alter the
degree of significance 1o be attached to side-notes originally drafled on the assumption
that they would nol camy much interpretive weight; and that for the future draftsmen
might be induced by this paragraph to produce Jenger and generally less helpful side-
notes, Nevertheless we arree with the Law Commissions’ propesal: see paragraph
19.21 below.
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“tb) any relevant report of @ Royal Commission, Committee or other body which
had heen presented or mude (o or laid before Parliament or gither House
before the time when the Act was passed”,

P h is Lo t be assumed that a
t wh lia had n mind when
ph i) acted. the 1ssue belore a courl
might well be the extent 1w which the Act was i 0 depart from the report); it

could also be difficult to decide in every case what was & “relevant report”, since the

this pruposal: see paragraph 19.23 below.

19.16

“{) any relevant treaty or other international agresment which is referred 10 10 the
Act or of which copies had been presented tw Parliament by command of Her
Majesty hefore that e, whether or not the United Kingdom were bound by it &l
that time"”,
Objections by witnesses o this paragraph include the lack of any time limit for
srelevant” material; the frequent inclusion in treaties, in order (o resolve iplernational
differences of policy, of deliberate ambiguities which the draftsman of the Act may
have been instructed 1o resalve in a certain way; and the difficulty in which litigants and
(heir advisers would be placed by the wards “whether or not the United Kingdom were
bound by it at that imie”. Lord Denning, however, approved of paragraph (c), reparding it
a5 consistent with the present practice of the Court of Appeal and indesd as
“inescapable”. We accordingly agree with the Law Commissions’ proposal: sce
paragraph 19.22 below.
19.17
“{ef) any vther document bearing upun the subject-matter of the legislalion which
hatl been presented to Parliament by command of Her Majesty before that
time".
‘I'his has been objected Lo on the grounds that an Act resulting from a White Paper often
diverges from it both in outiine and in detail, for the aims of the White Paper may have
been differcnt from the aims of Parliament in passing the Jegisladon: that there would in
any cvent be a tumptation to couch White Papers in terms designed o provide the
courts with overriding principles by reference 10 which ensuaing lepislation was 1o be
interpreted; that if a document such as a White Paper was (0 he published shonly before or
al the same tme as the introduction of a Bill, the need to ensure that the one was ax
precise as the other in Jegal (as distinet from political) effect would increase the burden un
the drafisman and the Government department concerned; and that since paragraph (d)
would be retrospective, it again raised the guestion whether documents, such as White
Papers, written under one sel of rules should in future be looked al under different Tules,
The judicial views put forward to us on paragraph {4} range from an ungualified
welcome 0 the conclusion - expressed with “regret” - that from a practical and
professional point of view it is tov wide. We do not agree with this proposal: sce
paragraph 19.23 below,
1018

“(£) anv docament {whether falling within the foregoing paragraphs or not) which is
declared by the Act to be a relevant docwmnent for the purposes of this
vection.
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It has been suggested w us that paragraph fe) is unnecessary, since it goes without
saying that any Act can declare a panicular document to be relevant for the purpase of
interpreling the Act, and undesirable because by serving as a reminder of tha fact it
might encourage the moving of amendments wriling documents - including even
Hansard - ino the Act. It was rightly suggested that clause 1(3), to which we refer
helow, could not overnde a specific provision in a particular Act which declared a
report of proceedings in Parliament w be relevant to the construction of the Act. A
further difficulty to which our aucntion has been drawn is that if an Act declared under
paragraph {e) thal one decument falling within paragraphs (&} to (d) was relevant the
relevance of other documents falling within those paragraphs might by implication be
cailed In question, We think paragraph fe) may be superfluous, but that Parliament
should exercise its existing power with restraint: see paragraphs 19.23, 19.24 and 19.26
below.

1919 Draft clause £{2) would provide thal:

“The weighi to be given for the purpases of this section to any such mauter as is
mentioned in subsection (1} shall be no more thsn is appropriate in the
circumstances’.

Wilnesses who are critical of the drafi clauses have commented that clause 142) is an
acknowledgement thal much of the matcrial admitted by clause 14]) would be of
doubtful value, or little weight: "much research and lsbour may have been spent to litle
purpase”. We agree, however, with this proposal: see paragraph 19,25 below.

19.20 Draft clawse 1(3) seeks 10 exclude Hansard, in the following terms:

“Mothing 0 this section shall be construed as authorising the consideration of
repurts of proceedings in Parliament for any purpose for which they could not be
considered apart from this section™.

We have already (in paragraph 19.18) noted that this provisivn would not override the
kind of provision contemplated by draft clause I{1){e) (documents declared by the Actto be
relevant), Our witnesses have been almost unanimous in saying that reports of
Parliamentary debides should not he admissible, though Lord Simon of Glaisdale's
view on this was a qualified one, which he has since expressed in the following 1erms in his
specch in Dockers’ Labour Club and fnstitate Lid, v, Race Relations Board [1974] 3
WL K. 533

“It would be one thing 10 cite debates in Parliwment to help 1o ascenain the
general objective of an Act and the peneral limitations on such objective - this
would be using the debales 1o identify the ‘mischief ' which the Act seeks to
remedy .. It would be guite another thing 1o have recourse 1o repons of debates 1o
see whether any understanding was expressed as o the meaming of the stalutory
language us related to particular situations not statuterily ideniified. It might be yel a
third thing if any such understanding so expressed contradicled the meaning of the
statulery languages”,

We have discussed in Chapter X (paragraph 10.7} Lord Simon’s sugpestion for
mitigating the effect of the eaclusion of Parliamentary debates for the seccond of the
purposes he mentions in this passage. We uagree (n principle with the Law
Commissions’ draft clause 1{3): sec paragraph 19.26 below.

Conclusions on draft clause |

19.21 We recogmise the force of the ohjections mentioned in paragraph 19,14, but
consider that the halance i3 nevertheless in favour of admitting the “indivations”

mentioned in draft clavse 1{1)a}. We do pot recommend any departure from the
existing practice whereby punctuation and side-notes are nut umendable in Parliament,
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and we assume that in applying the new prinviple judges waould have regard 1o that

practice.

19.21

"There is a prima facie presumpiion that Parliament does not intend to act in breach of

intermational law, including therein specific tremy obligations; and i one of
the meanings which can reasonably be ascribed {u the legislation is consonant
with the treaty obligations and another or others are not, the meaning which is
consenanl is to be preferred.”(*)

Mareover, where there is copent extrinsic evidence of a conmnection between un

imernational treaty and an Act under interpretation, a court may look al the eaty in

clucidating the Act, even though the Act dogs nol mention the treaty. Cin the other hand,

where 1t is the clear intention of Parliament to enact a law which is in any respect

inconsislent with the provisions of a treaty to which Her Majesty’s Gevernment in the

provides a uscful restsement of those judicial attitudes. See, however, paragraph 19.38
below,

19.23 We appreciate tha there is a difference of judicial opinion as to the extent
which such materiale as are referred 0 in clavse ){1)(B) und () are al present admissible as
aids 1o interpretation{*) We think, hawever, that the unrestricted admission of such

materials w place o great a n on litigants and advisers. and in  d on
the courts, would create even er difficulties for 1 rs trying to adv  their
clients before a specific controversy had arisen. 1t would certainly do nuthing 10 make
slatutes more imm ly intelli lay ic, it iengthen
courl procesdings. the dralt ! 1of i s ¢ that the

desire for greater precision in order 1o avoid any possible ambiguity arising from

comparison wilh these exiensive mate

complicated provisions. We copsider, the

Parlizmment, il it saw fit, to declare in the Ac

nol admited by clause (]3¢ should be a

Butl since it is in any cuse possible fur Parliament to do this, we doubl the value of

clavge 1K1le).

19.24 Although in Chapter XV we make certain recommendations about the publication

of specially prepared explanatory matenials, we think that in general soch malerials
not lar be admissible fo mrose of judicial i tion. To do so
be ate Professor Reed son has called & el staluie”, of

which unly the primary level would have been fully dehated in Parliameni, and would, as a

distinguished member of the judiciury put it, be asking the courts "o nide two horses, to

construe technical draftsman’s language and layman’s language”.

19.25 We think that draft clavse 1{2) is a helpful clarification and should be included.

19.26 We strongly suppon the principle of draft clause 1(3), and favour its enactment if

the rest of the clause is 1o include anything whatever which could put that principle in

the slightest doubt. Cur misgivings about the enrestricted admission of pre-legislative

materials (paragraph 19.23) apply @ fortiori w0 the admission of the records of

Far on ill; copnise that it be possible

fur ESE ad her or not draft {IKe) were

cnacted), we would strongly urge that this should never be done,

Deaft clanse 2

19.27 Draft clawse 2 turns from aids to interpretation w principles of interpretation, and
would provide as follows:
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“lhe following shall be included among the principles 1o be applied in the
inlerpretation of Acts, namely

{a) i which promote th ral | ve p
1gion in nis to be pr 1o a clion

{£) that a construction which is consistent with the intemational abligations of Her
Majesty’s Government in the United Kingdom is o be preferred 1w a
comstruction which is not™,

und that the rule expressed may not be the
cgislative purpase of the Act that should be
ing the provision in guestion™. Doubt has
le should in any event be clevated at the
f the subject (in the context of criminal
make & man part with his money (in B
vsled that clause 2(a) “is little more a
ich is probably ... evolving in the desired
intervention”, Clause 2(a) was. however,
¢ than one of our judicial witnesses. Clause
om witnesses, although there were several
passing references to it

Conclusions on draft clause 2

1 use 2(a) is, as we understand i, in part & codification of modem practice in the
a n by the courls of the so-called 1. ischief rule” of statulory interpretation. We
tive “peneral legislative purpose”, which is
all types of legislation. Clause 2¢b), in
seful restatciment of the substance of recent
9.22}. We are in favour of enacling draft

Diraft ¢clauses 3 and 4

19.29 3 I appiy I and 2 10 subordinate legislation and s0 is
orutRad ir nce. We ¢ EXPIess 0 opinion on it,

1930 Draft 4 would rajse a preswnption that breaches of statulery  dulies
imposed by Acts were niended 1o be actionable. This we think involves

consideralions of substantive law which are outside vur lerms of reference, and so an
this 100 We express no opinion.

General conclusion on Law Commissions’ propusals

193! We b acceptance of the Law Commissions’ osals to the extent
intlicated n s 1921 1o 19.28, and subject to a fu point we make [n

part of the comprehensive revised Interpretal

OTHER PROPOSALS

Retrospective legislation

19.32 The diffi 5 that be encountered by the courts in determining whether
lepislation has pectiv ¢l lead us o recommend that the following principle

should be piven statulory effect:

“In the ab e of ex indication to 1he conlrary, a construction that
would exclud  rosp ee 15 10 be preferred to one that would not™.
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As with the Luw Commissions’ proposals (see paragraph 19.31), this could usefully
form part of a comprehensively revised Interpretatian Act.

“Canteolling™ provisinns
19.33 We have discussed in paragraphs 11.6 10 11.8 the use of statements of purpose as an

g of - h nly 5
50T 0 wisl Lhe 5
L ths hou ma 5

and detailed provisions of the Act in all cases (and ot only where there is doubt about the
meaning of the later), and should prevail over them where there is a conflict. In

patticular, it has sunpested that pre gy d with advan sed for this
purpose. The pre tules as 1o the use T gs in the inle of siatules

are. as we understand the muner, these:
(11 In cases where the of a ntive provision in an Act is clear {rom the
terms of the A then e may not be had (6 the preumble for the

purpuse of mferpreting the provision.

(21 Where the effect of a provisien s not clear from the ierms of the Act nself,
recourse may be had 1 (he preamble 1o ascerlain the intentions of Parliament.

We are nol convinced that an alleration of these miles so as 10 enable a preamble to
control an cnactment which is in itself clear and precise would be productive of any
advantage, Om the comrary, it might Jead to confusion.

Disrcgard of prior case law

19.34 Al present the draftsman has to bewr in mind the common law and the
interprefation placed by the couns on ewlicr statules, JU was supgested 1o us thal in
appropriate cases thure thould be put in the statute an indication that furmer case law
was no longer to have any authoritative effect, thus giving the draftsman a freer hand
and leaving 1he courts free to approach inlerpretation ina new way having regard only to

Act, ilst T one 5,
ed d Is . £ & an
bt il B for of

precedent as to be outside the proper scope of our inquiry.

THE FUROPEAN INFLUENCE

19.35 Part of the luw applicable in the United Kingdom now comes, directly or
indirectly, from the European Comrounities, through the Treaties themselves and

subordinate instruments made under the Treaties by the Communily institutions. A
Community regufarion is “directly applicable in all Member States™(*) without any

n e
n I e
h i g

further regulations to be made) A directive fwhich iz “binding, as to the result
achieved, upon each Member State to which il i directed, while leaving to national
anthorities the cho f form ds™1,(*) and a decision ("bi in its

upon those 10w it is ", may call for the ena L of
implementing legislation, but may, it secms, have direet effect for individuals even
without such legislation, as may articles of the Treatics themselves.(¥%}

19,36 Scction 2(1) of the European Communities Act 1972 provides as follows:

“all rights, €T, li , oblig ns and restrictons Lime to
time ¢r or arn by n the T ies, and all such 1es and
procedures from (ime to time provided for by or under the Treaties, as in
accordance with the Treaties are without further enactment to be piven legal efiect or
used in the United Kingdom shall be recognised and available in law, and be
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enforced, allowed and fullowed accordingly; and the expression “enforceuble
Community nght” and similar expressions shall be read as referring to one 10
which this subsection applies™.

Section 2(4) of the Ax of 1972 provides inier alia that:

“any enactment passed or 1 be passed, other than one contained in this Part of this
Act, shall be construed and have effect subject 1o the Turepoing provisions of this
section’,

19.37 Section 3(1) of the Act of 1972 provides as follows:

“For the purposes of all legal proceedings any question as 1o the meaning or
effect of any of the Tremies, or as w0 the validity, meaning or effect of any
Community instrurment. shall be treated as a questien of faw (and. if not referred 1o
the European Court,{*} be for detennination as such in accordance with the
principles iaid down by and any relevant decisions of the European Court)™.

19.38 Where a Trealy provision or a Community instrument has legal effect in the
United Kingdom without further enactment, we belicve thal the effect of the provisions
we have quoted will be do secure that it is interpreted in accordance with the principles of
interpretation which would be followed by the European Court. As Lord Denning said in
H P Bulmer Lid v I Bollinger SA:(%)

“It 13 apparemt thad in very many cases the English coens will imerpret the Trealy
themselves. They will nut refer the question to the European court at Luxembourg.
What then are the principles of interpretation to be applied? Beyond doubt the
English courts must follow the same principles as the European court. Otherwise
there would be differenves between the countries of the Nine. That would never
do. All the courts of all nine countries should interpret the Treaty in the same way.
They should all apply the same principles. It is enjoined on the English couns by
section 3 of the Furopeun Community Act 1972, which 1 have read.

What a task is thus set before us. The Treaty is gunte unlike any of the
gnaciments to which we have become accustomed. The draftsmen of our slatutes
have striven to express themselves with the uonost cxactness, They have tried to
{oresee all possible circwmstances that may arise and o provide for them. They
have sacrificed siyle and simplicity, They have loregune brevity, They have
become Jong und invelved. In consequence, the judges have followed suil. They
interpret a statute as applying only o the circumstances covered by the very
words. They pive them a literal interprolation. If the words of the statute do not
cover 2 new situation - which was not foreseen - the judges hold that they have no
power to &l the gap. To do su would be 4 "naked usurpation of the legislative
function’; see Mager and 5. Mellons Rural District Council v Newport Borough
Cowuncit [1952) AC 189, 121, The pap must remain open unlil Parliament finds
time to fill it.

How different i this Treaty? It lays down peneral principles. 1t expresses its
aims and purposes. All in sentences of moderale length and commendable style,
But it Tacks precizion. It uses words and phrases without defining what they mean.
An English lawver would look for an interpretation clavse, but he would look in
vain. There is none. AN the way throuph the Treaty there are gaps and Jacunae.
These have 1o be hlled in by the judges, or by Regulations or directives. Tt is the
European way. That sppears from the decision of the Hamburg court in fn re Tuxon
Imporied Lemony [1968] CMLR 1.

Likewise 1he Regulations snd directives. They are emacted by the Council
sitting in Brussels for ¢veryone 1o obey. They are quite unlike our statutory
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instrumnents. They have to give the reasons on which they are bused: article 190,
So they start off with pages of preanbles, “whereas” and “whereas” and
“whereas”. These show the purpose and intent of the Regulations and directives.
Then follow the provisions which arg 10 be cbeyed. Here again words and phrases
are wsed without defiming their import, Such as “personal conduct” in the Directive
644221, article 3 (ELC) which was considered by Pennycuick ¥-C in Van Duyn v
Home Office [1974] 1 WLR 1107, In case of difficulty, recourse is had to the
presmblies. Th are useful 1 L se and intent hehind But much
is lefttotheju s The enac 2 an outline plan. The s are o be
filled in by the judges.

Seeing these differences, whas are the English courts 1o do when they are faced
with a problem of buterpretation? They must follow the European patlem. Nu
longer must they exarnine the words in meticuloos detail, No lonper must they
argue abour the precise grammatical sense. They must look w0 the purpose or
iment. To quate the words of the Eurvpean court in the Da Cosia case [1963]
CMIR 224, 237, they must deduce "from the wording and the spirit of the Treaty
the meaning of the community rules”. They must not confine themselves 10 the
English text. They must consider, if need be, all the authentic texts, of which there
are now eight see Sociale Verzekeringsbertk v Van der Vechs [1968) CMLR 151,

must divine the spirit of the Treaty and gain ins  tion from it. find a

they must &1 it as best they can. They must what the fr of the
jastrument would have done if they had thought about it. So we must do the same.
Those are the principles, as [ undersiand it, on which the Eurepean cournt acls™

19,39 Where, however, a Trealy pruvision of & Community instrument dves not have
legul ¢ffect in the United Kingdom without further enactment but requires 1o be
implemented by United Kingdom legislation. questions may as to the manner in
which that lepisiaton is to be interpretel. Te assist the 5 in resolving such
questions we tuake \wo recommendations. Tirst, we recommend that any United
Kingdowm legislation intended to implement a Treaty provision or a Community
imstrument should comtain a clear staement that it is so intended. Secondly, we
reconumend that it should be made clear that in such a case the cours may, in
construing the United Kingdam legisiation, take into account the relevant provisions of

the Treaty or © nstrunient (o that leg on is intended to 5
would imvolve ling the Law 1ss10ns clause IMicl in a i
form than that in which it is at present CasL.

GENERAL COMNCILSIONS

1040 We do not consider that any gquestion of using the courts 10 fill in gaps should
lopically arise from the simpler drafting which we arc recommending. The problems
will be those of limiting and defining the cation of 1 eral rules st in
the Acl. We do not for a moment suppos the couns d Kingdom 1d
approach legislation drafted in the way we recommiend in the spirt of atlempling 1o
pull the language o picees and make nonsense of it7.0%) On the contrary we are sure
that they would apply the principle contained in draft clause 2{a} of the Law
Commissions’ cluuses (1o which we have already referred in paragraph 19.27) that a
construction which would promote the general legislative purpose is 1o be preferred to
one which would net.

19.41 We conclude that interpretation of Acis drafied in a simpler, Jess detailed and less
claborate style than at present would present ne greal problems provided that the
underlying purpose and the general principles of e legislation were adequutely and
concisely formulated. The real problem is one of confidence. Would Parhiament be
prepared 1o (rust the couns? W refes again (o the evidence given to us by Lord Emslic
and Lord Wheatley:
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"It 15 probably the case that legislation in detail is resorled o becuuse
Parliameniarians harbour the suspicion thal Judpes cannol be trusted to give proper
effect to clear statements of principle. This, with respeet to them {the
Purliamentarians), is wholly unfounded™,

Chapler XX

SUMMARY OF CONCLUSIONS AND RECOMMENDATIONS

20,1 In Chapter 1 of the Report we discuss (he scope of our tusk and the way we set
about it. In Chapters ITto V, as 2 background to our enguiry, we give o brief account of the
present machinery for the preparation and publication of legislalion, and of its historical
development; and in Chaplers VI and VII we analyse the problems as we see them and
discuss the factars to be taken into account in suggesting remedies. We now summarise
bricfly the main cunclusions reached in the remainder of the Eeport. Recommendations
involving sume change in the existing system, whether of luw or practice or unly of
ermphasis, are indicated by an asiensk.

20.2 The Guvemment promaotes snd drafis virtually all the Jegislition that Parliament
enacts. There is therefare a joimt responsibility for the condition of uur stawte law as
well as for the vulume and scope of the annual outpul, We siress this because it has an
im | bearing on our principa! conclusions and recommendations, which are as
ful

Chapier VIII—The draftsman’s present difficultiex

*(1) Consideration should be piven 1o the setting up of a (raining course in
legislative drafting {(para §.16).

*(2) Advice on draft Bills should be sought from specialists in the relevant
branches of law {para 8.17).

(3) There should be no large-scale transfer of drafting work away from the
Gaovernment draftsmen (para 8.18),

*{4) The Law Commission’s drafting strength should be resiored and indeed further
increased al the earliest possible moment (para 8.19).

“(3) At present, the Government draftsmen should assist with only such Private
Members® Bills as are likely 1o reach the sialute book: when there are more
draftsmen, support should become more generous {para 8,210

“(6) All available methods should be used w recruit and rain more draftsmen ss a
matter of high priority (para 8.22).

Chapter IX—British and European upproaches 10 legistation
(7) The European lepislative tradition has hecn 1o cxpress the law in peneral
principles; in this country the wradition has been o specify in detail the
application of the law in panticolar circurnstances (para 9.14).
Chapter X—Conflicis

*(8) In principle the interests of the ultimale users should always have Priorly over
those of the legislaiors: a Bill should be reparded prirnarily as a future Act
{para 10.3).

*(B) More use might be made of examples (in Schedules) showing how a Bill js
intended to work in particular situations {para 10.7).

(10) Demands for immediate cenatnty of lepai effect encourage elaboration {para
[0.9}.

(11} To enact faw in the Jorm of pencral principles alone may, but docs not
necessarily, simplify its application to particular cases (paras 10.10, 10,11,
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(12) Where & Bil) l1as a subsiantia) political or administrative content the demand
far immediate certuinty of legal effect must be expected w conlinue: (here
may however be mure scope in private law fur legisiaung by statement of
peneral principle alune {para 10.12).

»(13) The use of statements of principle should be epcouraged; where detailed
cuidance is called for in addition, it should he given in Schedules (para 10.13).

Chapter XI.— Drafting technigues
{14) The draitsman shoald not be forced to sacrifice cenainty for simphicity (para
11.5}.

*(15) Statements of purposc:

(a1 should be wsed when they are the most convenient methnd of
clarifying the scope and efiect of legislation;

(h) when so used, should be contained in clauses and not in
preambles (para 11.8).

#(16) There should be no general rule ahout drafting in short semences, but there
should be as few subordinaie phrases as possible hefure the subject of a
legistative sentence or betwecn the subject and 1ts verb (para 11.103,

(17 should be le or convention preclu the use of a full stop in the
of o subse (ur of a section withoul cotions) (para 11,117,

*(18) Long un- “paragraphed” sentences should be avoided {para 11,12}

*(19) A siatute should be amanged to suit the convenience of its uliimate users
fpara 11.13).

*#(20) The munber and kind of defimitions included n 2 statuie must in general be
left to the drafisman’s judgment, but the definition of an cxpression by
refercnce 1o another statute which is obscure or obsolescent should be aveided
{paras 11.15-11.16}.

=(21) Except in very short Acts, definitions occurring in the body of the Act should
always be indexed (para 11.17N.

#(22) Ways should be explured of indicating that an expression used in an Ach is
defined in the Act {para 11.18).

#i23) Imemal cross-references should take the form of precise references o
l T ons, and in big Acts may with adv inc a
p cal ription of the subject matwr of the pro refe o
{para 11.19).

{24} The increased wse of fractions and other simple rnathemalical formulae 18
welcomed (para 11.20).

*+{25) Provisions implementing European Community obligations should be so
printed as to he easily recopnisable (para 11.27).

*(26) Other conventions may be preferable tor distinguishing passages of other
kinds. and the Siatule Law Committee should consider what visual aids could
be helpful for these purposes (para 11.21).

*#(27) The type in which Schedules are printed is inconveniently small and a larger
vme should be wsed (para 11.22).

#(2%) Schedules of smendinents should normally be in tabular form (para 11.23).

%(20) Queen's Printer's copics and Public General Acts and Measures should be
prnted with shoulder nutes on each page showing section and, where
applicable, Part and Chapter numbers (para 11.24%,
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*(30} General principles should be set out o the body ol a statute, detailed
provisions of a permanent kind in Schedules, and deails liable o frequemt
modification in statwtory instruments (para 11.25).

*{31) Legisiation by reference:

{4} is unobjectionable when it is used to apply o some malter a code
originally passed for the purpuse of being applied irom time (© time to that
kind of matier;

(b should not be used where the situation to be dealt with is created or
circumscribed by an earlier enactment the relevant provisions of which can
simply and shorly be incorporated in the new Act;

{c) 1= ofien vbjectionable when it i3 used to apply (0 a new set of
circumstances Jaw originally passed for dealing with another set of
CIrCUMSIances;

{d) raises special considertions (discussed in Chaprer XIII when it
maodifies an existing enactment (paras 11.28-11.31).

Chaprer X1 - Anglo-Scottish legislation

*{32) Great Britwin depanments sponsoring Anglo-Scottish Rills should issue
instructions tw both English and Seottish draftsmen in time to allow adequate
consultation berween them; the draftsien should plan the Bill from the siart in
consultation with each other (pura 12.7),

*(33) The draftsmen should be free te produce comresponding but separate
provisions (para 12.7).

*(34) Where & minor vanant as between England and Scotland occurs within a
clause, the technigue of using a Scottish substiwtion or other aduptation
should be aveoided and the Enplish und Scoltish versions should be set out
scparately {para 12.7).

*{35) Wherever a combined Bill cannot be drafted for both countries without
complicated adaptation, legislation enacted in the form of (wo parallel but
separate Acts should be the standard choice (para 12.8).

*(36) Advice should be sought systematically from the English and Scottish
draftsmen before any choice is wade in fuvour of @ cormbined Bill, and proper
weight should be given 1o their advice where il is against that choice (para
12.8).

*{37) Consideration should be given to adupting 4 new procedure {described in para
18.4) for the cnactment of separate paralle] Acts (para 12.9),

*{38) Where urgency and shonape of Parliamentary (ime have preciuded the
introduction of paralle]l Bills but the combined Act reguires an unacceplable
degree of alteration 1o make 1t suitable for Scotland, a procedure such as js
described in paragraph 18.5 should be adopted to permit the speedy re-
enaciment of a Scottish version {para 12.10).

Chapter Xfll—Amending existing legisiatin

*{39) The needs of the eventual user of the statutes pwst be piven prierity over
those of the lepislator when proposals for amending cxisting legislation are
being framed (para 13.17).

{40 Whilst non-textual amendment oftep adds o the burdens of the user. a
Standing Qreder requiring all amendments 1o be drafied textually would not be in
hig interests, would not he workable, and is not recommended {paras 13.17-
13.18).
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*(4]] The pr pract  of amending legislation textually wherever nience
permits Jdbe  bed as generously as possible (paras 13.20,

=(42) Encouragement should be given 1o the quick reprinting of loose copies of
Acts as amended (para 13.20),

*(431 The Kceling Schedule is not capable of wide apphcation, bul where one 18
included in a Bill malefial proposed 1o be omitied from an existing enactment
<hould be printed in distinguishing type in the Schedule (para 13.22)

(44} isac hnk b n the olidat d the rate at which
1 amen  nican a bhen on the y and simplicity ol
Jegislation {para 13.23).

+(45) Where 2 Keeling Schedule or a lextual memorandum can assist Members of
or others in und ing texiual ame ts, such a Schedule or
um should be pr whenever it 15 ably practicable to do

su {para 13.24),

Chapter XIV—Consolidation

{46) Consolidation is desirable both for the direc benefits it brings and (¢ provide a
hase for the use of the textual method of amendment {para 14.3).

{47) It would not be practicable (¢ consolidate the whole statute book within 2
limited mumber of yews, nor to ¢o so on the prinople of “one Act, one
subject”, nor w maintain each such “principal™ Adt noa slalce etual
consolidation by the exclusive use of textual amendment; m Acts
framed in this way would not necessarly be clearer or simpler for the user
{paras 14.7-14.10.

*(48) The ity shou inue ta be expl iting and e for
Cons work 1 with the ncce es even 1 they
have not had the full raining of Parliamentary draftsmen (para 14.1] .

*(49) The Joint Commilce on Consolidation Bills should sit in 1wo divisions
whenever the flow of such Bills exceeds the Committee’s capacity for dealing
with them in the vsual way (para 14.23).

+{5(}) Where powers are conferred to amend Acts by Order in Council in order o
facilitate consolidaion, the exercise of the powers should be made subject to
affirmative resolution, and no such resolution should be taken in the
Cormmons until the relevant order had been reported by the Joint Committee
on Statulory Instrumnents (para 14.25].

*(51y Consalidation can easily be 0
amendments of the existing law,
order to lessen this risk, it may be
narrow field of legislation for an
14.32).

{52) Reszpansibility for consolidation should remain with the Law Commissions
{para 14.33}.

#{53) Whilst a pragmatic approach seems inevitable, and the present pace need tuot
hamper the funher introduction of textual amendment, the pace of
consolidation should he accelerated (paras 14.34-14.36).

Chaprer XV—Explanaiory materiul
(54) The question whether any, and if so what kind of cxtemal explanatory
material should be provided is best considered separately for each statute, as &t
present (para 15.2).
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=(55} The practice of publishing Green or White Papers in advance of lepistation
should be exwended {para 15.5).

*{5f1) Explanatory memaoranda should, as recommended by the Select Committee
on Procedure, provide more information about the Bill (para 15.7).

*(37) The practice should be developed of muking available for Commiltee stage
debates in both Houses notes on clavses and similar additional explanatory
material (para 15.100.

*(58) A tnal should be made, initally with uncontroversial Bills, of printing the
¢xplanatory notes upposite the clauses 10 which they relaie (para 15.10).

*(59) White Papers piving detailed explanations of lengthy and complex Bills
should ke provided more frequently (para 15.11).

(60) The practice of Govemment depanments with repard w post-legislative
explanatory materjal is well developed and appears to serve ils purpose
adequately {para 15.17).

Chaprer XVI—How computers would help

*(&1) Computer assisted [ypesetting would produce preater speed and aceuracy in
the printing of public Bilis at al] stages; if adopled al the drafting stage, would
enable draftsmen to make use of the compuler a5 a mechanical aid 1o drafting:
and  would facilitate the incorporation of the enacted (exts into a
comprehensive data base of statute law {para 16.26(1) and (2)).

*{62) An information retneval syvstem giving access 1o such a data base would be
usetiul 10 draftsmen and ethers involved in the prepuration of legislation {para
16.26{2) and {3)).

*(63) It would also be useful 10 others whose dvtics may require them (o search the
statute book, particularly in connection with the impact upon it of European
Community legislation (para 16.26{4)),

*{64) The text initially recorded in the data base should be that of Statutes in Force
{para 16.26¢5)).

=(65) It should be updated immedtately upon the enactment of any new legislation; a
system of continued computer-assisied editing of Statutes in Force would
both facilitale this and make it possible for & new revised edition of any Act1o be
produced for Swntutes in Force with less expense and effort, particularly if
compuler Lypesetting were used for Queen’s Printer’s copies of Acts and if
these were pruduced in the same foimat as Srarures in Force (para 16.26(6)

and {771,

*{66) The information retdeval sysiem should include a historical file unjess this
proved (o be prohibitively difficult and costly {pura 16.26{(8)).

#167) The completion of Sratutes in Force by 1980 would enuble a computer-linked
system, of benefit to the drafismen, to be sel up by the same dale (para
16.26(9)).

*(68) The eventual inclusion of subordinate legislation and case law would increase
the value of the system Lo both Govennment and other users (para 16.26(107).

*69) More extensive use of textual amendmem should reduce the amount of
editorial work reguired in the production of Starwtes in Force. and assist in
ensuring accuracy, avoiding delay, and reducing costs {para 16.26{]11)).

Chapter AVH—Fiscal legisiation

(70) The principal reasuns for the complexity of fiscal Jugistation wre the tradition of

careful differentiation between individual sitvations and the enactment of

specific anti-avoidance provisions aimed at particular kinds of transactions
{paras [7.3-17.6).
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(717 A change to broader 1axing and anti-svoidance rules would invelve policy
decisions which are outside pur terms of reference {para 17.7).
(71 Given the complexity of the underlying Jegislative scheme the scope for
simplifving its statutory expression is limited (para 17,10}
+{73) The hasic provisions affecting the majority of taxpayers should nevertheless
he framed in relatively simple terms (para 17.10).
*(74) Detailed provisions should be made casier (o understand by broad stutements
of intention {para 17.11).
#(75) The scope of a churge o rehief should he staled clearly in gpencral lerms at the
beginning of the section or group of sections dealing with 1t (para 17.11).
(763 Mathematical formulag should continue o be used (but should not become
elaborate} (para 17,12}
*(77) Detinitions should be standardised where no difference in meaming 1=
intended (paras 17.]4, 17.16).
+(78) Expressions should not be anificially defined 1o include alien concepts (para
17.15).
*(79) Where a difference in meaning is intended, different expressions should
where practicable be used rather than the same expression differently dehned

{para 17.16).
*(8) Subject o the mems of Pudgel ecy und the ability of time and
FESOUTCES, COn un should be g 1 s0me ol pre-lepislalive

outside consultation on fiscal legislation (para 17.19).

(811 Finance Bills should uol be committed in part 1o a Select Committee (para
17.20).

+87) Consideration should be piven to a procedure enabling cormections and
uncomroversial amendments, certified by the Chatrman of Ways and Means,
to be made 10 fiscal statutes withoul debate (para 17.21),

{83) As with legislation on other subjects, the relegaiion of detailed provisions of a
perrnanent kind o Schedules can help tw shonen and © mplify the body of an
Act (para 17.23).

*{§4) Changes in fiscal fcgislation should wherever practicable be made by directly
allering the wxt of existing enactments, and a less resinctive view should be
wken of whal amendments it is practicable to effect exwally (paras 17.235-
17.29).

{85) The necessary system of frequem reprinis s already available in The Taxes
Acts (para 17.30).

{86) A more liheral use of (extval amendment would nol necessarily enable
consolidation 1o take place less frequently than at the ten-year intervals
recommended by the Royal Comimission {para 17.32).

Chapter XVIHI—Partiamentary procedure and scrutiny of drafting

(&7) No change is catled for in the praciice rclating to the choice of short titles for
Bilis so far as their subject mater 15 concerned (para 18.2).

{883 The time and effort invelved in introducing a separate amending Bill for each
Act, where scveral Acts are o be amended at ence, would not be justified.
Any difficultics ¢ansed to practivoners by combining such amendments in a
single Bill should disappear with the compietion of Stanues it Force (para
18.3).

1(59] There should be a separate, parallel Fill for Scntland wherever a combined
Rill cannot be drafied in streightforward terms  for both  countries.
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Cansideration should be given (0 sdopling a new procedure (which we
descnbe) for the passape of such parailel Bills through both Houses {para
18.4).

*(90)) Where urgency and shortage of Parliamentary time have precluded the
intredection of parallel Bills but the United Kingdom Act resulting from a
combined Bill requires substantial adaplation to make it workable in Scotland,
the provisions which apply to Scotland should be re-enacied, in Scotland-only
torm, by the shonened procedure applicabie 10 consclidation or preferably by a
new procedure enabling the re-enactment 1o be presented for Royal Assent, as il
passed by both Houses, after being reported by a special Jeint Committes and
nol resolved against by either House (paras 18.5-18.6).

*(¥1) The House of Lards should appoint 4 committee to which Scotland-only Bills
could be committed at the Committes slage (pura 18.7).

Y As a stundard constiiutional praciice there should be a Scouish lawyer,
whether or not a Law Officer, in the ministerial teun in the House of Lords
{para 15.7).

*{93) The rute of the 1louse of Commons that the scope of a Bill is limited to a
particular part of the United Kingdom if, but only if, such a limilation is
writien into the long title should be abulished (para 18.10),

T(94) Where an Act affects only the law of England and Wales this should be
indicated in the shor title {puara 18.11).

*(93) As an experiment, the practice adopted by the editors of Stazutes in Force of
printing on the title page of cach Act the inilial letters of the parts of the
Lnited Kingdom 1o which it applies should be extended to Bills and 1o
QQueen’s Printer”s copies of Acts (para 18.13).

*(96) A clearly stated exient clause should ordinarily be included in Bills, and
where the extent of a particular clavse is different from that of the Bill as a
whole this should be indicated in a side note (o that clause (para 18.14),

(97) Common form provisions should continue 1o be grouped wgether at the end of
the statute {para 18.17).

(98) No change is required in the present rules and practice relating 1o debates on
“clause stand part” {para 18,200

*(99) Provisions relating to Nnancial expenditure should not be printed in italics in
Government Bills as introduced in the Commaons (para 18,22,

*(1}0) There should be consultation between the two Houses with a view to
submitting agreed proposals for harmonising the form of amendments 1o Bills
(para [8.23),

*101) The possibility of deferring the re-numbering of clauses until the Royal
Assent proof stage should be Jooked al again when the application of
computer techniques Lo the preparation of legislation has been developed to a
preater extent {para 18,24),

*(102Z) Appropriation and Consolidated Fund Acts which pive offect to Suppiy
Resolutions should be abolished, and the Resolutions themselves should be
reparded as sufficient authonty for the appropriation and spending of prants;
but some other means must be found 1o allow the Commons to pursue the
redress of grievances before the granting of the supply (para 18.25).

(103) It should be left to Government departments to decide whal advice on the
drafting of their Bills they should seek from advisory bodies before
presentation {para 18.29}.
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(104) There is no practival scope lor & new stage of scrutiny of drafting during the
Farliamentary process (para }18.33).

*(105) Unless there is special urgency there should always be al least:
(a) two week-ends between Lhe first publication of 2 Bill and the
debate on second reading in the first House;

(b) fourteen days between second reading and the start of the
commitiee SLage:;

{c) on all Bills of iderable length or exity. 14
berween public of the Bill as amen comrmitteg
the start of the report stage {para 18.34).
10 oc i {in g
in ¥ an L
i 3 B b

Houses and before Royal Assent (para 13.36).

*(107) There shauld be 4 procedure, similar 1o that for consolidation Bills, for the
re-enactment of siatules, in whole or in part, with drafling imprevements (para

18.38).

#{108) The Lord Chancellor should arrange for the Statute Law Com 1o
the structure and language of the statules under Cuntinuous W
18.40). ’

*(109) The Statute Law Committee should also:

{a) review the camrying into effect of those of our recommendations
that are accepted, in particular our recommendation with
respect o lextual amendment;

(b) publish reports {to be Jaid before Parliament) from time (o time,
but niot less often than every three years (paras 18.40, 18.41).

#1103 In the main the procedures of Parliament do not in themselves have a
d tal an the ty und simplicity of ation, but e the
d of ECOMES clive because of the ation of a dural
rule the Government {and Parliament) have a clear responsibility to set matters
right {para 18.42).

Chapter XIX—[nterpretation of Staiutes
(111) Interpretation influences drafting (paras 19. 1-19.2).

#(112) The preparation of & comprehensive new Interpretation Act should be put in
hand (para 19.11)

*:113) The following matters should be penerally s e by statule for
the interpretation of Acts of Far {, a8 TeC e d by the Law
Comimissions:

(a) all indicatiuns provided by the Act as printed by authorily {para
19.21%; and

(b} relevant inlernational agreemeris and Eurupean Community
instrumeTs {paras 19.22, 19349,

They should be given no more weight than 15 apprepriate in the circumstances
fpara 19.25),

(114) The following should not be made so adnyssible:

{a} reports of Royal Commissions and similar bodies; and
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{h} While Papers and similar documents {para 19.273),

(113} Although Parliament may in any Act declare specified materal outside the
Act to be admissible for interpreting if, specially prepared explanatory
materials should not in general be so declared {para 15243

*(116) 1t should be enacled that those constructions are 1o be prelerred which:

{a} would promote the general legislative purpose (para 19.28);
(b) are consistent with international obligations {para 19.28):
(c) exclude retrospective effect {para 19.32),

*(117) The provisions recommended in sub-paragraphs (113) and {116) above
might usefully form part of the comprehensive new Interpretation Act
recommended in sub-paragraph {112} (paras 19.31, 19.32).

{118) The rules as to the use of preambles in the interpretation of statutes should
net be  red (5o as o & & preamble to control an enactment which is in
mself ¢ und precise) 19.33).

(119) The European Communities A¢t 1972 secures the interpretation in
accordance with European Courl principles of Eurupean Community Treaty
provisions and Community instruments that have iegal effect in the United
Kingdom without further enactment {para 19.38).

*12 B55151 OUT Ccouns in int ined Kin  m slation ed Lo
ment uther European Treaty vi s and unity
Instruments:

{a} such legislation should contain a ¢lear statement that it is so
intended; and

{b} rclevant Community instruments should be made generally
admissible by statule for the interpretation of such legislation;
(para 19.39; see also sub-paragraph (113) above),

(121) Imerpretation of Acts drafled in a less elaborate style need present no great
problems: the real problem is whether Parliament would have sufficient
confidence in the courts (para 19.41).

David Renton (Chairman)
Atholl

Bacon

Samuel Cooke
Basil Engholm

] A R Finlay

John Gibson

Peter Henderson
Noel Huttom
Kenncth Mackenzie
Patrick Macrory

5 ) Mosley

Ivor Richard

Ewan Stewart

A M Macpherson (Seeretary)
Robert Cumming (Assistant Secretary) 16 March 1975
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1. Naic by the Duke of Atholl, Sir John Gibsen and Lord Stewarl

1. We wre in complete agreement with what has been said in Chapter XII of the Report
aboul lepislating for two ditferent legal systems m one Acl We think It necessary,
how that we should in tional L which 1s ighly anl to ensu

that Lsh statute law i Lir the st and disiorions 1 d o by the
Lord Cooper, and recently by Lord Humter, and geaerally wo maintaining the objectives of
clarity and simphcity in that law.

2. 1t seems likely that some pant of the Wesiminster Parliument’s lerislative function

departments in Whitehal]l will conuinue to promote lepislation applying lo Scotland as
well as w England; and the Scoitish element of such Jegislation, whether it be in a
separite Scottish Act or combined with (he English element in a single Act, will, as
now be part of the law of Scotland. The need in the Westminster machine w have
adequate  Scouish legal advice at all Jevels and the participation of Scottish

{in ca
n. It 1%
the sh
t d o an from 1 s}
: st ] 1% all too ¥
L 3 1 le in the d
prior to 1871,
Atholl,
John Gibson,

Ewan Slewart,

2, MNote by Sir Basil Engholm, Mr Peter Henderson, Mr Kenneth Mackenzic and
Sir Patrick Macrory

1. There ;s one matter on which some of us wish to make a recormmendation additional to
those enbadied in the Report which we have signed with our colleagucs.

2. In paragraph 15.10 of Chapter XV the Commiliee have recommended that, as an
cxpenment, explanatory notes should be printed on the pupes of a Bill opposite the
cluuses to which they refer, and have suggested tha this experiment should be wried
with a non - Iray ilts, withthe pu ¢of users a
better ing .Th lanatory noles, exp meIn d
disappear when the Bill became law. In the on of those who have signed this
Additional Note, users of the Act should also the opporunity of seeing whether
such explanatory notes would be of assistance 10 them.

3. The muin argument against such a step is that this would create. in Protesser Reed
Dickerson's words, “a split-level statwte” and that the lay explanativn of the legal
languape would be less reliable, and could he ative, Notes on the clauses of a
Bill are always preparcd for the assistance of , und. as the Report points oul,
these have, on oceasion. been made available 1o Parliament. Such notes need (o be. and
are, accurate. Mareover, such explanatory notes could, if it were thought desirable, be
¢ fled by the cellor as b 1O -7 explana of the
s ans to which For these ns the do not der this
arpument to be conclusive against trying such an expeniment.

4, We therefore recommend that the experiment with the Bills should be gxtended to the
Acts which (hey become. This would meun that where, during the trial perind. Bills
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include explanatory notes, these should, suitably amended 1o reflect any changes as a
result of the Bill becoming an Act, be printed on the pages of the Act opposite Lhe
sectians to which they refer. We emphasise that we have in mind an experiment only;
that we suggest that the notes should be included only in the Queen’s Printer's copy of
the Act, not in the beund volumes of the statutes (which are already big enough}, and
that they should be introduced by a statement, similar to the statement printed a1 the
beginning of explanatory nules to statulory instruments, to the effect that the notes do
not form part of the Act.

Basil Enpholm
Peter Henderson
Eecnneth Mackenzie,
Patrick Macrory.

3. Nate by Sir Samuel Cooke and Sir Noel Huttun

In paragraph 15,10 the Committee recornmend that a trial should be made, injtially with
uncontroversial Bills, of printing explanalory nates opposite o the clauses to which
they refer. A similar supgestion was considered bul not commended by the Select
Committee on Procedure in paragraph 63 of their Second Report for 1970-71. The
Select Commitiee’s reason for advising apainst the suggestion was that it would be
ditficult o exclude argpumentative matter from the explanatory noles, We, the
undersigned, ar¢ in apreement with the Select Committee's conclusion for the reason
which they gave. We are therefore not in agreement with the final recommendation in
paragraph 15.10 of the Report of our own Commitiee. As for the further supgestion,
favoured by seme of our number, that explanatory notes be printed with an Act opposile
the sections e which they refer, we think it would open the way 1o much uncertainty in the
construction of Acts of Parliument. It could also pive rise to serious editing and
publishing problems.

Samue] Cooke
Moel Hutton



{ 137

APPENDIX A
LIST OF WITNESSES

THE JUDICIARY

The Bt Hon Viscount Dilhome

The Et Hon Lord Gardiner

The Rt Hon Widgery, OBE TD, Lord Chief
Justice of England

The Et Hon Lord Simon of Glaisdale

The Et Hon Lord Kilbrandon

The Rt Hon Lord Edmund-Davies

The Rt Hon Lerd Emslie, Lord President of
the Court of Session

The Rt Hon Lord Denning, Master of the
Rolls

The Ri Hon Sir Robert Lowry, Lord Chief
Justice, Nonhem Ireland

The Rt Hon Sir George Baker OBE, President
of the Family Division

The Rt Hon Lord Whealley, Lord Justice
Clerk

The Et Hon Lord Justice Russell

The Rt Hon Lord Justice Orr

The Rt Hon Lord Justice Scarman OBE

The Hoen Mr Justice Megammy

Sir Robert Micklethwail, QC, Chief National
Insurance Commissioner

GOVERNMENT

Council on Trobunals

Sit Charles Davis CB

Sir John Fiennes KCB QC

Foreign and Commonwealth Office
Joint Committee on Consolidation Bills
Sir Stanley Krusin B

Lord President of the Council
MrW A Leich CB

Mr S F Martin CBE

Mr G I Mitchell CR QC

Sir Charles Sopwith

Sir Anthony Stainton KCB

LEGAL BOIMES

Faculty Advocates

General Council of the Bar
Holborn Law Society

Law Commission

Law Sociely

Written Evidence

x X K B

®* ¥ ¥ ¥ %

ral Evidence
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Law Society of Scotland

Scottish Law Comimission
Society for Computers and Law
Society of Parliamentary Agents
Society of Public Teachers of Law
Statute Law Suciety

OTHER REPRESENTATIVE BODIES

Accountants’ Joint Parliamentary Commitlee

Confederation of British Industry

Food Manufacturers Federation

inslitute of Taxation

National Citizens’ Advice Bureau Council

Mational Farmers® Unjon

Police  Superniendents’  Association of
England and Wales

Trades Unjon Congress

INDIVIDUALS

MrF {5 Bayliss

MrF AR Beanion

Mr R J Brien

Professor Otto Kahn-Freund QC

Frofessor D Lasok

The Rt Hon Lord Menhyr KBE TD

Professor 1 D B Mitchell CBE

The KEi Hon Lord Molson

Mr B W Perceval TD

Mr Ian Percival QC MP

Mr Peter Rees QC MP

Mr C R Scaon, Secretary of the Industrial
Relations Coun

Mr Paul Sieghart

Mr Robert HF Smyih

Professor B A Wortley OBE QC

OVERSEAS

Mr Telin R D Bandaranaike, Minister of
Joslice, S Lanka

Professor Reed Dickerson, Indiana University

Professor Eimer A Driedger QC, University
of Ottawa

Mr J P McVeagh CMG, Chief Parliameniary
Counsel, Wellinglon

Parliamentary Counsel, Canberra

Mr 8 1 Skelly, Director of Jurimetrics,
Depaniment of Justice, Ottawa

)

£ ¥ ¥ ¥ ¥ 4
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APPENDIX C
CONSOLIDATION ACTS
PREMARED FOR THE LAW COMMISSIONS 1965-1974
{CHAPTER XIV)

All consolidation Bills enacted in 1965 were in preparation before the
setting up of the Law Commissions.

Housing (Scatland} Act (¢.49) {Scottish Law Commission}
Mines {Working Facilities and Support) Act (c.4)
Sea Fisheries Regulation Act (¢.38)

Advertisements (Hire-Purchase} Act (c.42)

A ons Act (¢.33)

8] of Inventions Act (€.32)

Forestry Act {c.10j

General Rate Act {c.9)

Industrial Injuries and Diseases {Old Cases) Act {c.34)
Legal Aid {Scoland) Act (c.43) (Scottish Law Commission)
Plant Health Act {c.8)

Police (Scotland) Act {¢.77) (Scottish Law Commission)}
Road Traffic Regulation Act (c.76)

Sea Fish (Conservation) Act (.84}

Sea Fisheries (Shellfish) Act (c.B3)

Teachers’ Superannuation Act (¢.12}

C Allow (c.3)

C Martia 3 Act {¢.20)

Criminal Appeal Act {¢.19)

Crimina! Appeal (Northemn Ireland) Act {¢c.21]

Export Guaraniees Act (c.26)

Firearms Act (c.27)

Housing (Finuncial Provisions} (Scolland) Act (¢.31) (Scotiish Law
Commission)

Mew Towns (Scotland) Act {c.16) (Scottish Law Commission)

Provisional Collection of Taxes Act {¢.2)

Rent Act (c.23)

Cusloms Duties (Dumping and Subsidies} Act (c.16)
Late Night Refreshment Houses Act {¢.53)
Trustee Savings Bank Act {c.50)

Income and Corporalion Taxes Act {¢.14]
Sea Fish Indusiry Act(c.11)
Taxcs Management Act (¢.9)

Attachment of Eamings Act (¢.32)

Coinage Act (c.24)

Guardianship of Minors Act (£.3)

Hyd on Oil oms and Excise) Act {c.12)
PMali avings Act{c.29]

Preveption of Oil Pollution Act (c.60)
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Rent {Scotland) Act {c.28) (Scottish Law Commission)
Town and Country Planning Act (¢.78)

Tribunals and Inquiries Acl (c.62)

Vehicles (Excise) Act {c.10)

1972 Betting and Gaming Duties Act (c.25)
Contracts of Employment Act {c.53)
Land Charges Act (c.6]1)
Local Employment Act {¢.5)
Mational Debt Act {c.65)
Poisons Act (c.66)
Road Traffic Act {c.2()
Summer Time Act (c.6)
Town and Country Planning (Scotland) Act {c.52) (Scottish Law
Commission}

1973 Costs in Criminal Cases Act {c.14)
Independent Broadcasting Authority Act (c.19}
Mawrimonial Causes Act (c.18)
Powers of Criminal Courts Act (c.62)

1974 Legal Aid Act{c.4)
Slaughterhouses Act (¢.3)
Juries Acl (e.23)
Friendly Societies’ Act {c.48)
Insurance Companics Act (c.49)
Solicitors” Act (c.47)
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APFENDIX D
EXPLANATORY AIDS PROVIDED FOR THE LOCAL GOVERNMENT ACT 1572

{Chapter XV)
I. Before the introduction of the Bill
1. White Paper February 1971,
2, Press release on While Paper.
3. Circulars on new areas (see Nole (a)).
4. Consullative docoments provided for Lacal Authority Associations (528 Moe (b
11. During the passage of the Bill
1. {a) Intoduction of Bill - general regional extracts.
(b} Appointment of Lord Greenwood as Chairman of the Staff Commission
designale.
(c) Appointment of Secretary of the Staff Commission
(d) Boundary Commission designates’s proposals for non-metropolitan districts.
(¢} Appointment of some members of Staff Commission.
{1 Fodorsement of Staff Commission advice.
(g) Circular 68/72 - Preparatlory ammangements.
(h) Appuintment of other memhbers of the Staff Commission.
2. Circulars on new areas and preparalory arfangements.
1. Documents published by the Local Government Boundury Commission (see Nole

{c)).
4, Consultative documents provided for Local Authority Associations.

5. Notes on clauses as well as maps and explanatory material on major amendments
were made available 1o Members of the Commons Standing Commitiee and 1w Peers

generally fur Commitiee Slage debates.
II1 After Royal Assent
1. Press relcases—
{a) Appoirtment of Boundary Commissioners.
(b} Appointment of Stalf Commissioners,
{c) Boundary Commission recomnmendations on the arcas of new disinct councils,
(d) Circular 1214172, explaining the 1972 Act.
{e) Names for new Metropolitan Disiricts.
{[) Agency arrangements.
(g) Final decision on the areas of the new districls.
(h) Names of Metropolitan Districts.
{i) Status of authonties and civil dignitaries.
{j) Memorandum on transfer of property.
(k) Successor parishes.
{1y Protection of staff.
2. Circulars by—
fa) DOE.
{by Home Office
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i) DES.
{d) DHSS.
{e]) Staff Commission {inc. Balletins).
{f) Boundary Commission documents.
3. Consuhative documents provided for Local Authority Associations.
4. Ivalional advertising campaign {sce Note (d)).
3. Maps of new arcas-priced documents available upon request from DOE.
Notes

(a) Cerculars generally were dirccled at “affected interests”. These were mainly
local autherities, but might include others, such as, for example, professional
ETOUDS,

{b) Consultative documents were usnally formerly addressed to the Local Authority
Associations, although they might also be sem 10 bodies representing other
inlerests, eg Jocal government staffs. The Associations nermally made these
papers avatlable (o all member locai authorities.

(e} Docoments published by the Boundary Commission. These were HMSO
publications, and included draft proposais, of peneral public interest, regarding
the new district patterns, und reports to the Secretary of Stae.

{d}) A navonal advertising campaign to encourage voting in the first elections was
underiaken in the Spring of 1973, and again in the Spring of 1574 (0 explain
the new system al the time # came into operation. 1,500,000 free pamphlets
explaining the new Jocal govermment system were issued to the public via
local authorities,
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INDEX

References are to paragraph numbers
A
Accountancy bodies, 15,17, 18,30
Acts of Parliament, see afso Swlutes

amendments 1o, see Amendmenls
local and personal, 5.24
public and general
number in foree, 2.3
privaie, distinguished from, 2.3
Acts of the Parliament of Scotland, The
1424-1707, 5.10
Record Edition, 2,2, 5.8
Advocates, Faculty of, 11.2, 12,1, 13.10
Ambiguity, avoidance of, 10.9, 11.4
Amendments
Acts, 10, 6.2, 6.15-6.17, 7.21, 13.1-13.24,
2.2039—(45)
amending Bills
separate, 18.3
shon titles, 18.2
confiation, 13.4
cansalidation, facilitation of, 4.13, 4,16,
4,17, 14,24, 1425, 14.3]
fiscal lepislation, to, 17-24-17.30, 17.32
non-textual _
difficulties caused by, .15, 13.9-13.10, 13.17
lepisiators, needs of, 13.6-13.8
referential legislation, not a synonym, 13.2
textual, distinpuished from, 13.2-13.3
users, needs of, 13.9-13.10, 13,17, 20.2{3%)
Order in Council, by, 14.23
Schedules of, 11.23
texial
computers, 16.12, 16.17, 16.26
consclidation, facilitated by, 13.23, 14.4-14.5, 14,35,
202044
Keeling Schedule, 13,12, 13.21-13.22, 13.24, 20,2043},



[ 148 )

20.2{45)

legislaturs, needs of, 13-12-13.14, 13.19
non-textual, distingutshed from, 13.2-13.3
recommendation on, 13.20, 20.2(41)

reprints essential, 13.15-13.16, 20.2(42)
Standing Order requiring. 13.17-13.18, 20.2{40)
Stafutes in Foree, 13.15-13.16, 16 26, 20.2(69

tcmporary law, unsuitable for, 13,18

textual memorandum, 13.12-13.14, 13.24, 15.11, 15.13

20.2(45)

users, needs of, 13.15-13.16, 13.17, 20.2{(39)
Bills, public, 10, 4.5-4.9, 7.19

Acts, where Bill iextoally amends, 13.7, 13,14, 13.20

debarte, limitation of, 18.15-18.20

drafting provess continued by, 8.4

form of, 18.23, 20.2(10("

Ministerial assurances, (o reflect

textual, are, 13.7
consolidation Bills, by and 1o, 4.16-4.18, 14.13, 14.24
Annotations 1o Acts, 5.15, 5.22
Appaointment of Commirtee, 1.1
Appropriation Acts, 18.25, 20.2(102)
Arrangement
statute boak, of, 5.9-5.21, 6.2, 6.13-6.14,
618, 14.6-14.10, 18.39
statutes, of, 6.2, 6,10, 6.12, 11.13, 11.25
common form provisions, 11,14, 18.15-18.17
definitions, 6,12, 11.14, 11.17
Schedules, 11.23, 11.25
shoulder notes, 11.24
users’ interests, prionty for, 1003, 11.13, 20.2(19)
Australia, 12.3
B
Bar, General Council of the, 3.10
Eenmon, Francis, 7.15

Biils, see Governmenlt Bills, Private

Members® Bilis, Puhblic Biils
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C
Cunada, 14.8,15.9, 16.1, 16,10, 16,11, 16.12, 16.13, 16.14, 16.17
Cases
Application des Gaz S.A. v. Falks Verftas Ltd [1974]2 CMLR. 73,1935
Assoviared Newspapers Group Lid. v, Fleming (1973] A.C. 628, Appx B.3

Biack-Clawson International Lid v. Papferwerke Waldhof-Aschafferburg AG.,
The Times, 7 March 19735, 19.23

Bulmer Ltd. v. J Bollinger 5.4, [197413 W.L.R. 202, [1974] 2 C.M.L.R. 91, 19.38
Cumrose (Viscount} v. Bosingstoke Corporation [1966] 1| W.L.R. 000, Appx B.o
Central Asbestos Co. Lid. v. Dodd [1973] A.C. 518, 126, Appx B.2

Corocraft Ltd. v, Pan American Airways Inc 119681 3 W.L.R. 1273, 19.22
Custins v. Hearts of Gak Beneftt Soclery {1969) 209 Estates Gazette 239, Appx
B9

Do Coste en Schaake NV, v. Nederlandse Helastingadminisiratie  [1963]
CMLR 224, 1938

Dackers' Labour Ciub and Iustitute Lid. v. Race Relations Hoard [1974] 3 W LK.
533, 107, 19.20

Ellerman Lines v. Murray [19311 ALC. 126,19.22

English Exparters v, Eldonwall Lid, 119731 2 W LR, 435, Appx B.10
Gorman v. Gorman [1964] 1 W L.R. 1440, Appx B3

Grad v, Finaazami Traunstein [1973] CMLE.L 1935

Greenberg v. LE.C. [1972) A.C. 105, Appx B.1

Magor & 5t al District Cowncil v. Newpor! Corperation [1950] 2 All
E.R. 1226,1 AC. 189, 1038

Ninpno v. Alexander Cowan & Sons Lid. [1968] A.C. 107,192

R v, Gavernor of Pemtonville Frison, ex p. Azam [1974] A.C/ 18, Appx B4

K. v Minister of Agriculivre and Fisheries, ex p. Graham [1955]1 2 Q.B. 140, 12,6
R v, Sakhuje [19731 A.C. 152, Appx BV

A v Turner (197313 W.L.R. 3352, Appx B.R

Solomon v. Commissioners of Cuxtoms gnd Excise (196712 QB 116, 19.22
Seziale Verzekerinysbank v. Van der Vecht | 196%] C.M.LR 151, 1938

Tax on hnported Lemons, re [1968) CM.L.R 1, 19.38

Van Duyn v. Home Office [1974] 1 W.L.R 1107, 19.38; [1975] 1 CM.L.K.

Van Gend en Loos v. Nederlandse Belusiingadministratie 11963) C.M.LR. 105,
19.35

Warson v. Fram and Winget 1960 5.C. {H.L)92,12.6

Certainty, 7.3, 1.21, 8.23
aminguity, avoidance of, 108, 11.4
clarity and simplicity, conflict with, 9.5, 10.9, 11.5, 20.2¢14}
drafisman, objective of, 9.5, 10-4-10.7
elaboration, in relation 1o, 6.2, 6.5, 1011, 20.2(10)
Europeun and European Community lepislation, 9.5, 9.6, 9.7, 9.14
Government and Parliamentary demand
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printing, 16.19-16.21, 16,25, 16.26, 20.2(61)
Canada, 16.1, 16.10, 16.11, 16.12, 16.13, 16.14, 1617
CONCepts and erminology, 16.4-16.7
Europe, 16.26, 20.2(63)
fiscal legislation, 17.16
LEGOL, 16.18
Scotland, 16.18
Society for Computers and Law, 16.1
Statute Law Commitiee, 14.2, 16.3
Statutes in Force, 5.14, 16.20, 16.23. 16.26, 20.2(64), 20.2(65), 20.2(67), 20,2069}
storage, 16.22-16.23
Sub-Commitiee on, 1.4
subordinate legislation, 16,26, 20.2{68)
terminology, 16.4-6.7
lextual amendment, 16.12, 16.17, 16.26
updating, 16.11-16.12, 16.21, i6.26, 20.2(65)

Consolidated Fund Acts, 18.25, 20.2(102)
Consclidation, 14.1-14.36, 20 2(46%—(53}
acceleration, 14.36, 20.2(53)
Acts, 1963-1974, Appx C
amendmenis
consolidation, reguired 1o facilitate, 413, 4.16, 4,17,
14.24, 14.3]
Order in Council, by, 14.25, 20.2{50)

texiual, facilitated, 13.23, 14.4-14.5, 14.35, 20.2(44),

20.2(46)
compulers, 16.17

consclidation Bills

amendments by and to, 4.]6-4.18, 14,13, 14,24
drattsmen of, 3.2, 3.3, 8.18, 14.9, 14.12, 14.15-14.18
Joint Commitiee on

fupctions, 4.13-4.19

Law Commissions, relations with, 14,22

origing, 2.14-2.15

pressure on, 14.19-14 .23 .

recommendation, 14.23, 20.2(49)

Fe-enactments with improvenients, 18,38

Statute Law Revision and Repeals Bills, 4.19, 14.26-14,27
procedure, Parliamentary, 4.13-4.18, 14.13
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fiscal legislation, of, 17.22, 17.31-17.32, 20.2(86)
Governmoeni depariments, pressure on, 14.19-14.20
Government drafismen, part played by, 2.16, 3.2, 14.16-14.17
Law Commissions

amendments recommended by, 4.13, 416, 4.17, 14.13, 1424
Joint Commintee, relaijons with, 14.22
responsibility, 2.17, 14,11, 14.33, 20.4(52)

Statute Law Revision and Repeals Bills, 4,19, 14.26-14.27
need for, 13.23, 14.1-14.5, 14,14, 14,33, 20.2(46)
new lepislation, effect of, 14.28-14.32, 20.2(51)
obsolescent law, Tepeal of, 14.26-14.27
obstacles to, 6,19, 14.3, 14.15-14,32
perpetual, 7.21, 14.5, 14,10, 20.2{47)
principal Acts, 618, 34.6-14.7, 14.10, 20.2(47)
programmes of, 2.17, 7.21, 14.6, 14.9-14.10, 14.11, 14.28-14.32, 14.34
scape of, 14.6-14.7, 14.10, 14.28-14.32, 20.2¢51)
Scotland, 14.11, 1412, 14.17
“slotting in", 14.8
Constitution, Royal Commission on, 12.1, 18.6
Cooper of Culross, Lord, 12.1
Court of Sesston, Lord President of, 6.5, 108, 12.1, 15.41
D
Davis, Sir Charles, 9.5, 9.8
Definitions
different contexts, in, 6.14
cxpressions defined, indication in lext, 11.18, 20.2{22)
fiscal legislation, in, 17.13-17.16, 20.2(77), 20.2(78}, 20.2(79)
Inierpretation Act 1889, in, 19.6-19.8
position of, 6,12, 11.14, 11.17, 18.15-18.16, 20.2(21)
reference, by, 11.16, 20.2(20)
use of, 11.15, 20.2(20)
Denning, Lord, 6.4, 6.16, 19.1, 182, 19.16, 19.38
Detail
certainty, demand for in relation 1o, 9.2, 10.7
English Jepal tradition reinforces, 10.5
European and European Community legislation, 9.10, 9.11, 9.14
principles and purposes may be obscured by, 9.2
Schedules, relepation 1o, 10,13, 11.23, 20.2(30), 20.2(83)
subardinate legislation, relegation to, 11.25, 20.2(30)
Dhckerson, Professor Reed, 8.7, 8.18, 11.7, 1112, 11.15, 11.18, 15,14, 16.1, 18,24
Drafting of legislation
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arrangements for, see¢ Government Bills, Prvale Members® Bills
art, is an, 11.1
computers as aid (o, 16.15-16.17. 1624, 16.26
history of
£ngland and Wales, 2.4-2.6

Scolland, 2.7
scrutiny of, see Scrutiny of drafting
techrugques of, 11.1-11.30; see also
particular aspects: Amendments, Arrangement, etc

Diraftesmen, 3.1-3.11; see also Government drafismen

Driedger, Professor Elmer, 8.7, 11.3, 11.12, 11.13, 11.15
E

Elaboration

certainty, in relation to, 6.2, 10.9, 10,11, 20.2(10}
crittcism of, 6.2, 6.5-6.8
(rovernment and Parliumentary pressure

for, 10.5-10.7
English legal tradition reinforces, 10.8

Elections, General, Commitice delayed by, 1.5
Emslie, Lord, 6.5, 10.8, 19.41
Europe, 9.1-9.14;se¢ afse European

Communities
legislation in
certainty, ¥.5, 9.6, 9.7, 9.14
clarity, 9.3
codes, 9.1, 9.5, 9,12
detail, 910,912, 9,14
interpretation, 9.5, 9.6, 9.8, 9.12
principle statemnents of, 9.5, 9.7, 9.9, 9.12, 9.14,
20.2(7)

purpese. statements of, 6.9, 9.5, 8.8, .14
Roman law, 9.1, 9.5
Scots law, 9.3

European Communities, see alse Europe
Community legislation
cerainty, 9.5, 9.6, 9.7
clarity, 9.5
detail, 9.11
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interpretation, 9.5, 9.6, 19.3, 19.35-19.39, 20.2(119)—
{120}
principle, statements of, 9.3, 90
publication ef, 5.31-5.34
purpose, statements of, 6.9, 0.5 98
European Communilies
secondary
categones, 19.32
charactenistics, 3.5-9.8, 9.11
statute book, impact on, 16.26
UK. legislation, implementation by, 1121, 1930, 20.2(25)
computers, 16.18, 16.26, 20.2(63)
Roman law, 9.5

Scottish legal work concerning, 3.4, 8.20
Sub-Coimmitiee on, 1.4

Evidence, 1.6.1.%

computers, about, 16.]

concern revealed by, 6.1

crticisms expressed in, 6.2-6.21

deposit of, 1.8

aral, 1.7

publication of, decided against, 1.3

wilnesses, 1.6, 1.7, Appx A

written, 1.6
Examples to illustrate application of Acts, 10,7, 20.2(9)
Exhaustiveness, 10.%

Explanatory and financial memorandum, see Memaoranda
Explanatory material, 15.1-13.17, 20.2(3 $)—(60)

Acts, 15.15-15.17, 20.2(60}
Eills,
before introduction, 15.4-15.5, 20.2(33)
in Parliamernt
explanalory memoranda, 15.6-15.8, 20.2{56)
Ministers, explanations by, 15.12
notes on clauses, 15.9-15.10, 20,2(57}, 20.2(58)
1extual memoranda, see Amendment
White Papers accompanying Bills, 15.7 15.1 1, 20.2(59}
Furliament, needs of, 152, 20.2{(34)
preparation, burden impesed by, 13.13
public needs of, 15.2, 20.2(54}
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Extent provisions, 4,11, 18.8-14.14
F
Faculty of Advocates, 11.2, 12.1, 13.10
Fiennes, Sir John, 7.9, 7.12, 119
Finance Bills, see Fiscal legislalion
First Readinp
Commons, 4.2, 4.11
Laords, 4.3
Fiscal legislation, 17.1-17.33, 20.2{70)—(86)
amendments, 17.24-17.30, 17.32, 20.2{84)—(86)
audience, legislative, 17.10
codification, 17.33; ree alto Income Tax
complexdty, reasons for, 171, 17.3-17.7, 20.2(7(0h
anti-avaidance provisions, 17.5-17.7, 20.2(70)
consalidation, 17.22, 17.31-17.32, 20.2(86)
consuliation on drafts, 17,19, 20.2(80)
corrections and miner improvements, 17.21, 20,2(82)
explanatory material, 17.10
expressiaon, 17.8-17.2]
amificiality, 17.15
brevity, 17.18
compuler assistance, 17.16
definitions, 17.13-17.16, 20.2(77), 20.2(78), 20.2(79)
intention, statements of, 17.11, 20.2{74)
mathemalical formulae, 17.12, 20.2(76)
precision, 17.17
principle, stalements of, 17.11
Finance Bills
explanatory material, 15.7
Select Cornmittee, commitial in pant w, 17,20, 20.2(&1)
Foreign and Commonwealth Office, 9.6, 9.11
Four corners doctrine, 7.14-7.15
Fractions, 11.20
G
Gardiner, Lord, 13,22
Generai Council of the Bar, 13.10
Government Biils, 4.]-4, 10 see glto Public Bills

amendments o, 4.5-4.8, 18,23
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drafting process continued by, 8.4
certainty aimed at, 10.4-10.7
debate, limitation of, 18.18-18.20, 20298
drafting arrangements
history of, 2.4-2.7
Farliamentary Agents, 3.6, B.17
Parliamentary Counsel, 2.5-2.7, 3.2, 3.8, 3.9, 8.3-8.9, 8.15-8.16, .19
practitioners and athers, 2.4, 2.6, 3.6, 8.17-8.18
Scotland, 2.6, 2.7, 34, 3.9, 8.9, 8.10, 8.15-8.16, g.20, 12.1-12.10
explanatory material, 4.2, 15.6-15.13
financial provisions, 18.22, 20,299
instructions to draft, 8.1, 8.5-8.10, 10.5
Parliamentary procedure, 4.1-4.10; see also Parliament
emitorial extent, 18.8-18.14, 20.2(93)—(90)
textual memoranda, 1313, 13.24, 15.11
titles, 18.2, 18.8-18.12
Government departments
Acts
compilations of, 5.25-5.26
explanatory matenal on, 15.15-15.17
interpretation, views on, 19.14
Eills
drafiing, extemal advice on, 17.19, 18.29, 20.2(2),
20.2(103)
explanatory matenal on, 15.16-15.10
instruclions o draft, 8.2, 8.5-8.10, 10.5
compuiers, 16.26
consulidalion, see Consolidation
Government draftsmen, see aise Parliamentary Counsel,

Parliamentary Draftsman for Scotland amendments to Acts, practice regarding,
13.20

cenainty, duty to achieve, 10.4-10.7

consolidation, see Consolidauon

difficulties of, 6.21, 7.9-7.10, 7.12, 8.1-8.23, 13.13
duties of, 3.2, 3.4,3.5,3.7-3.10

carly involvement in Bills, B.7-8.1C

Interpretation Act, a new, 19.11

numbers and recritment, 3.1, 3.3, 3.5, 7.1, 720, 721,




157

8.15-8.16, 8.22, 20.2(6)
outside help for, §.17-8 18, 20,2(3)
Private Members® Bills, 3.7, 300, 821, 20.2(5)

Graham-Harrison, Sir William, see Harrison
Green Papers, 15.4-158.5, 20.2(55)

H
Halsbury's Statutes, 5.27, 5.34

Parliamentary Counsel, use by, 5.15

Harrison, Sir William Graham-, 2.16, 11.28, 19.6
Health and Social Secunity, Depanment of, 5.26
Hunter, Lord, 12,1
Hurton, Sir Noel, 10.1

I
ITbert, Sir Courtenay, 7.9, 7.10, 10,2, 11.28, 13,8
Income Tax, 17.3, 7.4

Codification, Departmental Commitiee on, 17.2, 17.4, 17.8, 17.10, 17.22, 17.23,
17.33

Indexes

Chronalugical Table af the Stamwres, 518
Chronological Table of the Starutes

affecting Northern Ireland, 5.19
Index to Government Orders, 5.23
Index to the Statutes, 5.16, 19.6
Index tor the Stanites in Foree

affecting Northern Ireland, 5.17
iocal and personal Acts, to, 5.24
Public General Acty and Measures, Index and Tables, 5.2(

Inland Revenue, 5.25, 17.10, 17.2]
Institute of Taxation, 13.9
Interpretation of stwtutes, 7.19, 8.23, 1007, 10,11, 19.1-19 41,

20.2(111)}—(121)
case law, prior, disregard of, 19.34
drafting, interaction with, 19.1-19.3, 19.40-19.4], 20.2(11 1)

e amd pean Communities, 9.5, 9.6, 9.7, 9.8, g.12, 9.14, 19.35-19.39,
13,2 12}, 20.2{117)

explanatory material, 15.16, 19,24

Interpretation Act, a new, 19.4-19.11, 19.31, 19.32,20.2(112), 20.2(117)
interpretation provisions, see Definitions

Judiciary, constitutional pesition of, 19.]2

language, lepislative, difficulties caused by, 6.4, 11.3

Law Commissions’ propusals, 19,3, 19.12-19.3], 20.2(113)}—(117)
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Command Papers, 19.17
documents declared relevant, 19.18, 19.23, 1924,
20.2(116)
international agrecments, 19.16, 19.22, 19.27, 19.39,
20.2(113), 20.2(116)
punctuation, 19.14, 19.2)
purpose, general legislative, 19.27-19.28, 19.40,
20.2(118)
ICpOTts
Parliamentary debales, 19.18, 19.20, 12.26
Royal Commissions and commmitlees,
19.15, 19.23
short titles, 19.14, 19.21
side notes, 19.14, 19.2]
weaties, 19.16, 15.22, 19.27, 1935
weight, 19.19, 19.25
White Pupers, 19.17
mischief rule, 19.28
Northern Ireland, Interpretation Act 1954, 19.9-19.10
Parliatnent, inteation of, 6.9, 7.19, 19.2, 19.15, 19271928
preambles and purposc stalements, 19.3, 19.33, 20.2(118)
retrospection, presumption against, 19.3, 19.32, 20.2(116}
Iniroduction of Bills, 4.1, 4.11
J

Joim Conumitiee

Consolidation Bills on, see Consolidation
Delepated .egislation, on, 1.3, 11.26, 15.8
re-enactment with improvements, for, 18.38
Scottish re-enacuments, for, 12.10, 18.6
statute book, for peneral oversight of, 18.39
Statutory Instruments, on, 14.25
K

K ahn-Freund, Professor Otto, 9.9-9.10

Kecling Schedule, see Amendment

Kilbrandon, Lord, 10.7
Commission, 12.1, 18.6

L
Language, legislagve, 7.3, 7.21
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criticisms, 6.2, 6.3-6.4
simplification, 11.2-11.4
syntax, 11.2
vocabulary, 11.2

Lasok, Professor 1.,90.7
Law Commissions

Bills based on reports by, 15.9
consolidation, responsibility for, see Consolidation

draftsmen emploved by, 3.6, 14.9, 14.16, 14.18, 20.2(48)
functions, 2.17

Government drafisimen seconded i, 32,34, 819, 14.16, 14.17, 20.2(4)
interpretation, proposals concemning, see Interpretation of statutes
Nullity of Marriage Bill, graft of, 15.0

Scotlish, 2,17, 12,1, 14.12, 1417, 18.6

scrutiny of drafting, 18.28, 18.30

Statute Law Commitee, relation ip, 5.3

Statute Law Revision and Repeal Bilis, 4.19, 14.26-14.27, 18.28

Law Society, 11.25, 13,10, 19.14
Legislative programme, 1.1, 32,34,35,78-7.11,83, 84, 1833
Leitch, William, 19.9
Local and Personal Acis, 2.3, 5,24
Long Title, 18.9-18.10
Lord Advocate
consalidation programmes, approval of, 2.17
Rouse of Lords, not normally member of, 4.8
Legal Secretary 1o, 2.7, 3.4, 8.20
Scottish draftsmen, responsible for, 3.3
Lerd Chancellor
Bills in House of Lords, advice on, 4.8
consolidation programmes, approval of, 2.17
Statute Law Committee, 5.4, {8.40
Lord Chief Justice, 6.16
Lord Justice Clerk, 6.5, 10.8, 19.4]
Lord Presideat of the Court of Session, 6.5, 10.8, 19.41
Lords, House of
amendments to Bills, form of, §8.23
public Bills, procedure on, 4.8, 4.12
Scottish Bills, commitiee for, 18.7
Third Reading, amendments on, 18.3]

Lyon, AW, MP, 159
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M
Mathematical formulae, 11.20, 17,12, 20.2(24), 20.2(76)
Meetings of Commiuge, 1.5
Membership of Commuttee, 1.3
Memoranda
explanatory and financial, 4.2, 15.6-15.8, 18.22
textual, see Amendments

Micklethwait, Sir Robert, .3, 18.29,
Ministers
Bills
explanations of, 1.7, 15.10, 15.12
Parliamentary tactics, 7.9
presentation, 4.2
responsibility for drafting, 3.1, 3.3, 8.2, 18.27
censolidation, programmes of, 14,31
Parliamentary Covnsel, responsibility for, 3.1
Moaodel provisions, 11.26
Molson, Lord, 6.3, 13.8
N
National Citizens' Advice Bureaux Council, 6.4, 15.7
Mational Farmers® Union, 6.6, 15.7
National Insurance, Chief Commissioner, 6.3, 18.29
New Zealand, 11.7
Naorthemn Lreland
Acts affecting
Siatutes in Force does pot include, 3.13

territorial extent, indications of, 18.8-18.14
common form provisions, 18.17
Chronological Tuble of the Acts affecting, 5.17
Index to the Staiutes in Force affecting, 5.17
Interpretation Act, 1954, 19.9-19.10
Legislative Draftsmen, 3.5
Public General Acts, Northern frelund, 5.8
Staruies Revised, Northern Ireland, 5.11
Sub-Commiuee on, 1.4

P
Paragraphing of sentences, 11,12, 20.2(18)
Parliument, see also Commons, Lords

Acts of, see Acts of Parliament
Bills, see alse Government Bills, Pnvale
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Members® Bills, Public Bills
cenainty, demand for, 10.5-10.6
computensed printing of, 16.20, 16.25, 16.26
duly 1o crticise, 7.16
Members™ needs in respect of, 7.13-7.15,13.6-13.8, 13.12—
13.14, 13,19
serutiny of drafiing, 7.16, 18.30-18.33, 18.35-18.38,
20.20106)—107)
elaborate legislalion demanded by, 1.10), 6.5, 6.6, 10.6
homely phrase not alwavs weicomed by, 11.3
intention of, see Interpretation
procedure, 4.1-4.19, 14.1-18.25, 202(87—(110Y; see also
slages of Bills. First Reading, etc
Sub-Commilies on, 1.4
Parliamentary Agents

Guvemnment Bills, 3.6, 8.17-8.18
Society of, 18,32

Parliamentary Counsel, see also Government draftsmen
duties, 3.2, 3.7, 3.8, 819
consolidation, 2.6, 4.9, 1412, 14.156
Private Members' Bills, 37,310, 8.21

sIP D 3.1, 3 11,789,712, 8.3, 8.5, 8.6, 8.8, 8.11, 8.13,
7,8 , 11.9,1 1121, 11.22, 12,3, 12.5, 12.8, 14.16, 15.7,
24, 8 832, 19.14

primus inter pares, 3.11
Statute Law Comynities, member oi, 5.1
Office, 2.6, 2,13, 8.18
history of, 2.5
organisation of, 3.11
Scottish draftsmen, co-operation with, 2.6, 3.9, 12.1, 12.3-12.7
status and numbers, 3.1, 8.15-8.16
training, 3.1, £.15-8.16, 20.2(1}
Parliamentary Drafisman for Scotland, see also Parliamentary Counse)
difficulties peculiar to, 8.2, 810,820 22128
duties, 3.4, 3.9, §.20
consolrdation, 2.16, 14.9, 14.12, 14.17
Legal Secretary to Lord Advocale, 2.7, 3.4, 8.20
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Private Members® Bills, 3,10, 8.21
Office of

history, 2.7

urgamsation, 3.11
Parliamemtary Counsel, co-operation

with, 2.6, 3.9, 12,1, 12.3-12.%
primus imter pares, 3.11
Scoltish re-enactments, assistance with, 18.6
stalf and status, 3.3, £.15-8.16
Statute Law Committee, member of, 5.1
training, 3.3, 3.11, 8.15-8.16, 20.2(1)

Percival, Jan, Q.C, M.P., 7.13, 11.2, 138

Freambles, see Purpose, stalements of

Principal Act, see Consolidation

Principle, statements of
application not always simplified by, 10.10-10.11, 10.13, 20.2(11)
body of statule should be confined to, 10.13, 11.25, 20.2(30)
certainly, immediate, may be sacrificed, 10.13
clarity and simplicity, apparent, 10,10, 10.13
courts, would place heavier responsibility on, 10.13
detailed guidance, may need supplementing by, 10.13, 20.2(13)
encouraged, should be, 10,13, 20.2(13)

European and Furopean Community legislaton, 9.5, 9.7, 9.9, 9.10, 9.12, 9.14,
20.2(7)

fiscal legislation, 17.1]
private law, smable [or, 10,12, 2002(12)
Scols common law relies op, 10.8
Frinting clauses, 3.7
Private Acts, 2.3, 5.24
Private Members * Bills, see alse Public Bills
drafting assistance, 3.7, 3.10, 8.21, 13.13, 20.2¢%)
Parliamentary procedure, 4.11-4.12

Public Acts

number in force, 2.3
private, distinguished from, 2.3

Public Bills, 1.1; see also Govemment Bills,

Frivate Members” Bills
Acts, should be reparded primarily as future, 10.3, 20.2(8)
amendments to, yee Amendments
consolidation Bills, see Consolidation
early forms of, 2.4
Finance, see Fiscal legislation
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financial provisions, 18.22
Govemment, see Government Bills
Parltamentary procedure, 4.1-4.19, 13.1-18.25, 20.2(87)—(102), 20.2(110)
amending Bills
separate, 18.3
short titles, 15.2
new clauses, 15,24
stages, intervals between, 18.34
Scotand, affecting, 12.1-12.9, 18.4-18.7
scrutiny of drafting, 7.16, 18.26-18.41
territorial exient, 18.8-18.14
titles, 18,2, 18.8-18.12
FPublic General Acts and Measures, 5.8
Index and Tables, 5.20, 5.22
shoulder notes, 11.24, 20.2(29)
updating, 5.15
Fublic General Acts, Northern freland, 5.8
Public Teachers of Law, Society of, 18.30
Funciluation
full s1op, 11.11, 202017
interpretation, 19.14, 19.2]
Purpose, statements of, 11.6-1].8, 20.2(15)
fiscal legislatiun, in, 17.11
interpretation, 19.33, 20.2(1 &)
manifesto, may resemble, 11.7, 11.%
preambles, should be confined 1o recitals of fact, 11.8
Q
(Jueen’s Printer’s copies, 5.7
computer {ype-setting, 16.26, 20.2(65)
shuulder notes, 11.24, 200202,
Quiller-Couch, Sir Arthor, 11.1
R
Ram, Sir Granville, 7.18, 13.2]
Record Edition of carly Scottish statutes, 2.2, 5.8
Relerence
cross-references, interpal, 11.9, 20.2(23)
definition by, 11.16
legislation by, see Refercntial legislation

Referenual Jegislation, 11.27-11.31, 20.2031)
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all legislation s, 11.28, 13.]
amendment, non-textual, not synonymous with, 13.2
amendments, effecting, 11.31, 20.2(31);

see afso Amendments

classification of, 11.28

codes, application of by, 11.29, 20.2(31}

examples of, 11.30, 11.3]
Report Slage

Commaons, 4.6

Lords, 4.8

scrutiny of drafing in lieu of, 18.31
Reprinted Acts, 5.7, 13.15-13.186, 20242},

see alog Standes in Force
departmental, 5.25-5.26
fiscal, 5.25, 17.30, 20.2(85)

Revenue law, see Fiscal legislation
Richard Jvor, Q.C., 1.11
Rowlatt, Sir John, 19.7
Royal Assent, 4.10, 18.6, 1824, 18.35, 18.36, 18.37
Royal Commissions
Constitution, on the, 12.1, 18.6
reports of, as interpretative aid, 19.15, 18.23
Taxation of Profits and Income, on the, 17.2,17.3,17.5, 17.6, 1710, 1711, 1712,
17.17,17.32,17.33
5
Schedules, 4.5, 4.6, 6.10
amendments, of, 11.23, 20.2(28)
definitions indexed in, 11.17
details relegated to, 10.13, 11.25, 20.2(13), 20.2{30)
fiscal legislation, in, 17.23, 20.2(83)
Keeling, se¢ Amendments
typography, 11.22. 20.2(27)
Scotland, 12.1-12.10, 20.2(32}—(38)

common law of, 5.5, 9.3, 10.8
computers, 16.18

consolidation, 14,11, 14,12, 14.17
carly statutes of, 2.2, 2.9, 5.6, 5.8, 510
Europe, 9.3

Law Society of, 12.1, 13,10

lepislation affecting, 529, 6,10, 6.20, 12.1-12.10, 16.9,
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15.4-18.7, 20.2(32)—(38), 20.2(897—(92)
territonial extent, indication of, 18.8-18.14
Parliamentary Draftsman for, see
Parliamenary Draftsman for Scotland
Sub-Committee on, 1.4, 1.5
Scottish Law Commission, 2.17, 12.1, 14.12, 14.17, 18.6: see also

Law Commissions
Scrutiny of drafling, 7.16, 1R.26-18.41, 20.2(1041—{109)
before presentation, 18.27-18.29
Farliamentary process
during, 18.30-18.34, 20.2(104)
after, 18.35-18.38
Statne Law Commilttee, by, 18.39-18 4]
Second Reading, 4.3, 13.7, 15.12, 18.34
Secretarial, Committee’s, 1.12
Select Commitee
Acts of Parliament, on, (1875), 1.1, 2.13-2.14, 11.26, 13.19, 14.15
Delepared Legislation, on, Joint, 1.3. 11.26, 15.8
Procedure, on
(1965-66), 18.25
(1966-67), 18.20
f1070-71), 1.1, 1.2, 3,10, 11.25,15.7, 159, 15.11],
17.20, 18.27 "
Procedures for Scrutiny of Proposals for
European Instruments, on, 11.2]
scrutiny of drafling by, 18.30-18.31
Finance Rills, 17.20
Sentences
length, 6,10, 11.9-11.11, 20.2(18)
paragraphing, 11.12, Z0.2{18}
puncluation, 11.11
Short title, 18.2, 18.11-18.12, 20.2(87)

Shoulder notes, 11.24
Simon of Glaisdale, Lord, 6.3, 10.7, 11.2, 14.21, 18.30, 18.31, 19.1, 19.20

Simplicity
certainty, possible conflict with, 10.9, 10.10, 11.5
principle, statements of, 10.10, 10,12, 10.13
siyle, of, 11.2-11.5
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Skelly, 5.1, 16,1, 16,19

Sociely for Computers and Law, 16.]
Society of Parliamentary Agents, 18.32
Saciety of Public Teachers of Law, 18.30
Sopwith, Sir Charles, 9.7, 9.8

Stamper, R., 16.18

Statute book, see also Stalutes

amendments, 13.2, 13.14, 13.17
arrangement, 3.9-5.21, 6.2, 6.13-6.14, 14.6-14.10, 18.38
condition, 7.18, 7.20, 13.23

draftsmen handicapped by, 8.11-8.14
cansolidation, rearrangement in cowrse of,

14.6-14.10, 18.2, 18.3
contems, 2.3, 5.7-4.21, 8,11
criticisms, early, 2.8-2.10
prowih, 2.1-2.2
retorm, carly proposals for, 2.8-2.9, 7.18
Statwte Law Commiltee, peneral aver-sight by, 18.39-18.41, 20.2(108)—(109)

Statute Law Commissioners, 2.11, 2.13
Sgtule Law Committee

annual report,m 18.41
computers, 16.], 16.2
functions, 5.2-5.3
history, 5.1-5.3
Law Commissions, relation 0. 5.3
medtings, 5.4
membership, 5.2, 5.4
statute bouk, general oversight of, 18.39-18.41, 20.2(108)}—(109)
sub-committees, 5.4, 16.1
Stawte Law Repeals Bills, 4.19, 14.27, 1328
Statute Law Revision Acts and Bills, 2.11, 4,19, 14.26, 18.28
Statute Law Society, 6.1, 6.3, 11.2, 11.3, 14.6-14.10, 18.2, 18.3, 18.30
Statules
annotations, see Annolationy 1o Acts
annual volumes, 5.8
Chronological Table, 518
cited:
1285 Statute of Westminster 11 (13 Edw. 1}, 2.1
1297 Magna Carta (25 Edw. 1}, 2.1
1889 Interprewation (52 & 33 Vigt., e.71) 1111
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1893 Sales of Goeds (56 & 57 Viel, .71, 1171
1894 Finance (57 & 58 Vict., ¢.30), 11.31

1911 Parliament {1 & 2 Geo. 5, ¢c.13), 4.9

1914 Bankrupiey (4 & 5 Geo. 5, ¢.59), 11.30

1925 Law of Property (15 & 16 Geo. 5, ¢.20), 11.30
Land Charges (15 & 16 Geo. 5, ¢.22), 11.30

1928 Administration of Justice (18 & 19 Geo. 5, ¢.263, 5.7

1931 Improvement of Live Stock (Licensing of Bulls) (2]
8 22 Gen. 5,043, 11.31

1244 Agriculwre (Miscellaneous Provisions) (7 & B Ceo.
6, c.28), 11.31

1946 National Insurance {9 & 10 Geo. 6, ¢.67), 6.3

1949 Consolidation of Enactments (Procedure) (12, 13 & 14
Geo. 6, c.33), 4.13,4.15, 4.16, 4.17, 14.13
Parliament (12, 13 & 14 Geo. 6, c.103), 4.9

1954 Finance (2 & 3 Eliz. 2, c.44) 17.14
Landlord and Tenant {2 & 3 Eliz. 2, c.56), Appx B.10

1855 Crofters (Scotland} (3 & 4 Ehiz. 2, .21), 18.11
1957 House of Commons Disqualification {5 & 6 Eliz. 2, c.

20, 5.7
Maintenance Agreements {5 & 6 Eliz. 2, ¢.35), Appx B.3

1560 Finance (8 & 9 Eliz. 2, c.44) Appx B.1
1961 Land Compensation (9 & 10 Eliz. 2, ¢.33), Appx B.6
1962 Town and Country Planning {¢.38), 13.3
1963 Limiwation {¢.47), Appx B.2
1964 Ministers of the Crown (c.98), 5.7
1965 Law Commissions (c.22), 2.17, 14.11
Finance (.25}, 6.14, 17.14, 17.31, Appx B.3

1967 Royal Assent (¢.23), 4.10
Foad Safety (c.30), Appx B.7
Leasehold Reform (¢ 88), Appx B.9

1968 Capital Allowances (c.3), 17.31
Agriculture (Miscellaneous Provisions) (c.34), 6.14
Theft {c.60), Appx B8
Town and Country Planning (¢.72), 13.3

1969 Law of Property (c.54), Appx B.10

15970 Taxes Management {c.9), 17.31
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Income and Corporation Taxes {c. 14, 6.14, 17.13, 17.14, 17.15, 17.26-17.29,
17.31, Appx B.1L 2
1971 Hydrecarbon Oil {Customs and Excise) {c.12), 14.7
Linmigralion (¢.77), Appx B.4
Town and Country Planning (¢.78), 14.24 14.2%

1972 Road Traffic (¢.20), 14.24
Fipance {¢.413, 6.3, 17.26-17.29
Rousing Finance {c.47), 15.11
Town and Country Plunning (Scotland) (¢.52), 14.24
European Communities (c.68), 19.36-19.37
Local Government {c.70), 11.11, 1514

1973 Land Compensation (c.26), 18.3
National Health Service Reorganisation (¢.32), 14.25
Fair Trading (c.41), 6.14
1.and Compensation {Scotland) (c.56), 18.3
Pensioners’ Payvments and National Insurance {¢.61), 14.25

1974 Finance {c.30), 11.12
commercial editions, 5.27-5.30
copies, single, 5.7
early, 2.1,2.2, 56, 5.8

criticism of, 2.8, 2.9

draftsmen of, 2.4, 2.7
Government departments, compilations by, 5.25-5.26
indexes to, see Indexes
interpretation of, see Inwerpretation of statules
official editions, 5.9-3.14, see also

Siatutes in Force, Statuies Revised, elc.
original texts, 5.6
printing clauses, 5.7
Queen’s Printer's copies, 5.7.11.24 1626
structure criticised, 6.2
subjects, disparaie, combination of, 6.14

Statutes in Foree, 5.12-5.14, 18.3
computers, 3.14, 16.20, 16.23. 16.26, 20.2(64), 20.2(65), 20.2(67)

Government drafismen, use by, 8.1 3

indexes, 3.21

shoulder notes, 11.24

Statute Law Commitiee, avthorised by, 2.4
Statutory Publications Office, prepared by, 5.3
supplements, annual, 5.15, 8.13,16.26
termitorial extent, indication of, 18,13

textual amendment, 13.15-13.16
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Sianutes of the Realm, 2.1,2.2,2.11, 5.8
Statures Revised, 5.2, 5.3, 59

Third Edition, 5.9
computerisation, unsuitable for, 16.26
draflsmen, now oo untidy for, §.11-8.12

updating, 5.15, §.12-8.13
Northern freland, 5.11

Statutory Instruments, 5.22-5.23, 5.28:

see also Suburdinate legislation

commaon furm provisions, position af, 18,17
Joint Commitlee an, 14.25

model provisions conceming, 11.26

Statutory Publications Office, 5.5
stewarl, Donald 1., MP, 18.8, 18.11
Sub-Committees. 1.4

Subordinate legislation, see alse Stawlory

Instruments

compulers, 16.26, 20 2(68)

deruil relegated to, 6.7-6.8, 11.25, 20.2{30)
Parliumentary Counsel, seldum drafied by, 3.2
powers 1o make, 11.26, 15.8

T
Tax, see Fiscal legislation
Taxation, Institule of, 13.9
Tuxes Aces, The, 525, 11,24, 17.30, 17.32, 20.2(85)
Terms of reference, 1.1-1.3, 6.1
Temiterial extent, 6,11, 18.8-18.14
Textual amendmem, yee Amendments
Textval memorandum, see Amendments
Third Reading

Commeons, 4.7, 18.37
Lords, 4.8, 18.31

Thring, Lurd, 2.5, 7.9, 7.14, 11.14, 14.15

Time, pressure of, 6.21, 7.10, 7.12, 8.2, §.3-8.4

Treaties, see Interpretalion of statetes

Title, see Long title, Short title

Trades Union Congress, 6.4

Typography, 11,18, 11.21-11.22, 20.2(25), 20.2(26), 20.2(27"
u

Users, differing needs of, 7.6, 10).1-10.3
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amendments, in sespect of, 13.9-13.10, 13.15-13.16, 13.17
fiscal legislation, 17.10
v
Vocabulary, 11.2
w
Wheatcroft, Professor G S A, 6.3
Wheatley, Lord, 6.5, 10.8, 19.4]
‘White Papers
Bills, accompanying, 15.7, 15.11, 20.2(59)
interpretation, use in, 19.17, 19.23
policy staiements in 15.4-15.5, 20.2¢033)
Widgery, Lord, 6.16
Witnesses, 1.6, 1.7, Appx A
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FOOTNOTES - Index

{*) HC 53¥, paragraph 68,
{=*3y HC Deb., 656, cc 95-6.

(*) Report from the loint Committee on Delegated Legislation,
197172 (HI. 184: HC 474} Second Report from the loint
Commitiee on Delegated Legisiation, 1972-73 (HL 204; HC 464).

(*) 1t will be apparent thal there is not in the physical sense a single
book containing all the swtdutes. In s report we use the
expression “the statute book™ to mean, sccording 10 context, the
surviving bady of enacted public law ur the volumes published by
authority in which it is for the time being sl out,

{(**) We were 10ld that in July 1973 nearly 200 of the public general
Acts in force were consolidation Acts,

(*#**y HL TJeb., 349, cudi).

{*} The hrst Commaons Bill in English was of 1414
{(**) Allen, Law in the Making, Seventh Edition, p.482.

{*) This was authorised by a resolulion of the House of Commons
on 29 November 1971 pursuant to a recommendation in the
Second repont from the Select Commitles on procedure, 1970-71
(HC 538}, paragraphs 56 und 70(26).

{*) A "printing clause™ is a statutory provision flor the reprinting of
an Act with amendments or additions carmied into place and
repealed matter omitted, “Printing cluuses” have been rare; thuse
stll in force vccur in the Admimstration of Justice Act 1928
{section 20(5}}, the House of Commaons Disqualification Act 1957
{section 5(2), as extended by the Ministers of the Crown Act 1964
{secticn 5(2)). and the Land Compensation (Scatland) Act 1973
(section B12)). In all these instances the terms of the provision
require the 1ext of the reprint to be prepared and centified by the
Clerk of the Parliaments.

(*) Starting with the 1974 velumes, Tables of Destinations are also
inciuded.

{*) The 1974 edition is in four volemes
{(*} EEC Treaty, Article 191; EURATOM Treaty, Anicle 163,

{*} An unofficial body of stalute users whose aim is to press for
improvements in the drafting and publication of statute laws.

(*) Professor G S A Wheutcroft, Estare Dty Relief for Spouses and
Charities |1973] Rritish Tax Keview p207. altp 242,

(*) H H Murshall and N § Mursh, Case Law., Codification and
Statute Law Kevision {1965).

(*) Iben, Legisiative Methods and Forms (Oxtord 1901}, pp 241-2.



Fara 8.16

Para 8.18

Para %5

Pura 9.7

FPuara 8.11

Para 1001
Para 1005

Para 107

Fara 1009

Fara 10,12

Fara 11.1
Para 11.3

Para 11171
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{*) The course, which cun Jead 10 & Master's degree n Jaw, 15
divi nto le fon as s of legislation other tha fling)
and inars ed to retical and practical ins on i

set for the seminars
the analysis and re-
avisions to original drafting on
are all discussed and cnticised
by Professor D par at the
course students  required Lo
in the light of experience paine
drafis are discussed by the
individually, There are writien examinalions of the materal

ommonweslith couniries.

{*) ve D in London and Washingron  [1959]
e Law fp49.
{* Adviser 1o the of Commons Select Commitlee on
an Secondary L on.

(*) Lepal Adviser 10 the Select Committee of the Hovse of Lurds on
the Eurepean Communities.

{**} Director of the Centre for European Legal Studies, University of
Excter.

(*1 B st and Sch 5, Judicia ef in the Euwropean
Co fes, P22 (g by 5ir Ch with).

{*) Sir Noel Hutton, (1961) 24 Modern Law Review, p 21,
(*) Sez Chapter VIIL

(%} Dackers' Labour Club and inspinete Lid. v Race Relations Board
[1074] 3 W L.R. 533,

{*) Sir Ernest Gowers, The Complele Plain Words {Penguin Books,
1968%), pp 18-19.

(*} mp o both methods of drafting in fiscal legislation
gcus in ter XVIL

{*) Cambridge University Press, 1916.
{*) 1C Deb, 857, ¢c 1545, 1351, 1373,
" d
n
i
fas in sectivn 236(9) of the



Para 11,14

Para 11.21
Para 11.25
Para 11.26
Parg 11.28

Fara 11.30

Para 12.1

Para 12.6

Para 13.6

Para 14.15

Pura 15.6

Fara 15.7

Para 158

Fara 15,9

Pura 15,11
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precedes a ncw bul unnumbered paragraph.

(*) Practical Legislation {1902}, pp %6-97.

(**3 Driedger, Compasition of Legisiation, p 106; Dickerson,
Legislative drafting, p56; Thomton, Legistative Drafting, pp 130-
133,

(***) Practical Legistation (1902), pp 96-97.

(*y HL, 1972-73, paragraph 116,

(*) HC 538, 1970-71, Appendix C, paragraphs 11 and 12.

(*} HL 204, HC 468

(*) Prinied in the Journal of that Society for 1935 at pages 910 45.

{*) Law of Pruperty Act 1925, section 110(2),
{(**) Law of Property Act 1925, section 199(1).

{(*) At present on of the Parliamentary Cuunsel happens to be a
member of the Sconish Bar as well as of the English Bar; but this is
ot 4 required gualification,

(**) The Svoaish Legal Tradition (1949),

(***) Commission on the Constitution, Written Evidence, Vol 5,
Scotland (HMSQ, 1972), p 15.

{(****} The Scotsman, 3 March 1975, p 5.

{*) This rule is, however, by no means universally applicable and is
pethaps imelevant when comparing a Scottish provision with a
corresponding English provision. Cf. dicta of Lord Reid in
Watson v From and Winget, 1960 SC(HL) 92 a1 107, and of
Denning and Parker 1L.1). in R, v. Minister of Agriculture and
Fisheries (ex purte Graham), [1955] 2 QB 140 a1 162 and 168,
and of Lord Reidin Central Ashestos Co. v Dodd {1973] AC518 at p
5320,

(*) Nbent, Legisiative Merhods and Forms (Oxford 19013, p 259.

(*) Keport from the Select Commitiee on Acis ef Parffament,
Minutes of Evidence, ) 1648, Q 1759, Q 1762,

{*) Erskine May, 15th Edition, p 481.

(*) HC 538 paragraph 22.
{**) HC Db, 825, c650.

{*1 HL 204, HC 468.

(*)} HC Deb, 810, cc 1165-6.

{(**) Repunt on Nullity of Mamage HC 164, 1970-71.
{(***y HC 538, paragraph 63.

{(*) Ibid, paragraph 22.



Para 17.2

Fara 17.3

Pary 17.4

Para 17.5

Fara 17.6

Para 17.8

Para 17.9

Fars 1711
Para 1712

Para 17.16

Para 17.17

FPara 17.20

Para 17.22

Para 17.23

FPara 17.31
Para 17.32

Para 17.33

Fura IR.6

Fara 18.24)
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(*} Cmd §761, 9105, 9474
{**}Cmd 5131, 5132,

(*} Cmd
{(**} Cmd . 1088,

{*} Cmd 5131, paragraph 23.
(*3

{#*

{## -9.

(*} Cmd 5131, pwagraph 26.

{*)

(¥ .

(** 9(5).

{*) Cmd 9474, paragraph 1089(3).

{* Crnd 9474, paragraph 1089(5).

{*} See r 50X, £

{**1 A terised u
paragraph 16.26(2).

{*y Cmd 8474, paragraph 1023(4).

(*y HC 538, paragraphs 249, 70{120.
{**3 HC Deb, 825, ¢ A50.

{*) Cmd 5131, paragraph 26.

(*) Cmd 5132
(**y Cmd 5131, paragraphs 27-28.

{*) See paragraph 17.30,

(*) Cmd 5474, paragraph 1089(3).

{*} Cmd
(**} Cmd , paragraph 1089(1).
{*) mission on the Constitu

S nd (HMSO, 1972), p 30, p

1085, 1086, 1088.

19.4 o 1911,
ok mipht help; see Chapler XV,

Writien Evidence, Vol I,
aph 9.

(*} ep Sixth Report from the Select Commitiec on Procedure 1966-
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Para 19.34 (*) [1974] 3 WLR 202, at p 215,

Para 19.40 {*) See the judgement of Denning L J (as he then was) in Magor
and 5t Mellons Rural District Ceuncil v Newport Borough
Councif [1950] 2 A11 ER 1226, at p 1236.




Piura 1825
Fara 158.27

Para 19.1

Fara 120
Parg 197

Fara 19.9

Fara 15.11

Para 19.12

Para 1922

Fara 19,23

Para [8.35

Para 19.37
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67 (HC 539), paragraph 24.
{*} HC 122, p ix, paragraph 14.
{*) HC 538, paragraph 9.

{*) the Interpretation of staiutes (Law Com No 211 (Beot Law Com
Mo 11).

{*) See paragraph 11.28.

(*) first Parliamentary Counse] 1953-56.

(*1 pres on i not uniy 5 at
r n o categories of | ne
unlikelihood that it is Parliament’ t e

{**} 16 Northern lreland Legal Cuarterly, p 236, Mr Leilch was
until recently First Parliamentary Draftsman at Stommont.

(*) The Interpreration of Statutes, paragraph 82.

(*) The faterpretation of Stanites, paragraph 79,
{**) Tbid, paragraph B1.

(*) Salomon v. Commissioners of Customs and Excise [1967] 2 QB
116.

(**) Sce FEtlerman Lines v Murray [1931] AC 126, and Leord
Denning’s explanation of that case in Corocraft Lid v Pan
American Airways inc. 119681 3 WLR 1273, at p 1281,

(*} See Black-Clawson International Ltd v Papierwerke Waldhof-
Aschaffenburg AG as repurted in The Times, 7 March 1975.

{*) EEC Treaty, Anticle 189; EURATOM Trealy, Arnicle 161, The
terminclogy of the ECSC Treaty is nol identical, but e are
similar distinctions between the effects of different cate es of
imstruments.

{(**} Van Gend en Loos v. Nederlandse Belasiingadminisiratie
[1963] CMLR 105, Grad v. Finanzam! Traunsiein [1971] CMLR
1 V ftalian Ministry nee [1971] CMLR 123
A n des Gaz A v Falk 5 fad [1974] 2 CMLR 75
(CA), Van Duyn v Home Office [1975] ] CMLE 1.

(*y The Court of Justice of the Eurepean Communities has
jurisdiction 1o give preliminary ngs €O the
interpretation of the Treaties and the va 1y and in on of
acts of Comrpunity institutions; national courts are enabled, and a
final national court is required, to refer any such question to the
Court of Justice in any case where the national cour considers a
decision on the question (0 be necessary 10 enable thal court 1o

judgement: EEC y, Article 177, 4 fmer Lid. v J
inger SA [1974] 3 202, [1974] 2 CM
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