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In this lecture I wish to consider the relationship between the courts and Parliament.  It is more problematic now than it has been since the seventeenth century. In what circumstances, if at all, can the courts seek to question or modify an Act of Parliament?  This is a question of fundamental importance.  The Human Rights Act has in a number of ways altered the balance of power between the courts and Parliament.  Powers have been voluntarily ceded by Parliament to the courts.  I will suggest that there is still considerable confusion about precisely what powers have been conferred on the courts, and that the courts are arguably seeking to claim greater powers to question legislation than Parliament intended to give them.

First I want to look at the relationship as it has developed historically. The victory of Parliament over the Crown in the seventeenth century and the extension of the franchise in the nineteenth created a world in which ultimate power in the constitution was perceived to rest with the elected representatives in Parliament.  This is reflected in Dicey’s famous formulation of the principle of Parliamentary sovereignty:  
“The principle of Parliamentary sovereignty means neither more nor less than this, namely, that Parliament….has, under the English constitution, the right to make or unmake any law whatsoever; and further, that no person or body is recognised by the law of England as having a right to override or set aside the legislation of Parliament.” 

There are two aspects to this principle; the positive aspect is that Parliament can do whatever it likes; the negative one is that no-one can set the legislation aside.
So what was the role of judges under this system?   They, of course, were the masters of the common law.  Within their own sphere, they were sovereign.  But the principle of Parliamentary sovereignty meant that Parliament could limit that sphere; it could override common law rules by legislation.  And however hostile the judges may be to Parliament’s intervention, the courts were obliged to respect any such limitation.
Under Dicey’s analysis, the function of the judges is loyally to give effect to the intentions of Parliament.  They are the handmaidens of Parliament, expounding, explaining and giving effect to the statutes that come before them.

This formal description of the relationship between Parliament and the judges conceals, and always concealed, a much more subtle and complex symbiosis.  . The courts, as guardians of the common law, have long been jealous of certain common law constitutional principles which they do not wish to see undermined by legislation.  So they developed presumptions of statutory interpretation which were designed to protect these principles if at all possible.  The theory is that Parliament should not be taken to have intended to do anything so foolish or unreasonable as to undermine these principles. If legislation can properly be interpreted in a way which is compatible with them, it should be. 
The range and nature of these statutory presumptions is very broad and their weight varies depending upon the particular common law right in issue. Some of the constitutional rights subject to this principle reflect those found in the European Convention on Human Rights.
  The effect of these presumptions is potentially very far reaching.  In R v Secretary of State for the Home Department ex p. Simms
 the House of Lords accepted an argument that a blanket ban forbidding prisoners who protested their innocence from seeing journalists who might be able to assist them to establish their innocence was a breach of the common law right to freedom of expression. In so far as the prison rules appeared to be cast in sufficiently general terms to permit such a policy, they were read down so as to render the policy unlawful.  Lord Hoffmann indicated that primary legislation could be similarly read down.  He said this:
“Parliamentary sovereignty means that Parliament can, if it chooses, legislate contrary to fundamental principles of human rights. The Human Rights Act 1998 will not detract from this power. The constraints upon its exercise by Parliament are ultimately political, not legal. But the principle of legality means that Parliament must squarely confront what it is doing and accept the political cost. Fundamental rights cannot be overridden by general or ambiguous words. This is because there is too great a risk that the full implications of their unqualified meaning may have passed unnoticed in the democratic process. In the absence of express language or necessary implication to the contrary, the courts therefore presume that even the most general words were intended to be subject to the basic rights of the individual. In this way the courts of the United Kingdom, though acknowledging the sovereignty of Parliament, apply principles of constitutionality little different from those which exist in countries where the power of the legislature is expressly limited by a constitutional document.”

This principle has been adopted in other cases. The following are examples of rights which have been recognised as constituting fundamental human rights: the right of unimpeded access to the courts;
 the right not to be punished by retrospective legislation;
 the right not to have penalties increased;
 and the right to communicate confidentially with a legal advisor under the principle of legal professional privilege.

The establishment of presumptions of this kind is as old as the common law.  But recently the principle has been given a rather pompous title, at least where the presumption relates to fundamental rights or basic constitutional principles, namely the principle of legality.   I am not sure that it is helpful so to describe it given that an Act can be lawful notwithstanding that it circumvents or frustrates the principle.  If Parliament expressly chooses to pass a law in breach of a fundamental right, is it then acting in accordance with a principle of illegality? Perhaps the somewhat tendentious choice of language enables the judges to claim the moral high ground; it suggests that the common law recognises the true legal principles which Parliament overrides at its peril.
In any event, as Lord Hoffmann’s observations indicate, this doctrine does not undermine the principle of Parliamentary sovereignty; on the contrary, ostensibly it upholds it.  The courts are giving effect to what they assume Parliament must have intended, notwithstanding that on its face the language of the Act might suggest otherwise. However, the final word always rests with Parliament. If Parliament makes its intentions sufficiently clear, the judges must give effect to the enactment whatever fundamental rights are overridden.
Can the courts go further and exercise a common law power to strike down legislation which contravenes any of these fundamental constitutional rights?  Does the principle of Parliamentary sovereignty have to give way to some higher principle?  There have particularly in the last decade or so been judicial murmerings, both within and without the court room, claiming that in a suitably strong case, the courts can and should refuse to give effect to an Act of Parliament.  Well before the Human Rights Act was even a gleam in Lord Irvine’s eye, there was a growing chorus claiming that Parliament had become too powerful and was insufficiently accountable.  There were two principal strands in this analysis.  The first was that Parliament had become supine in the face of an overweening executive - in Lord Hailsham’s striking phrase, the UK was governed by an “elective dictatorship”
 who could pass almost anything through Parliament.  The second and related concern was that individual rights were at risk; in a democracy the majority represented in Parliament may give insufficient respect to minority interests.  The Parliamentary processes were not adequate to ensure proper minority protection yet such protection is a value of cardinal importance in any system that claims to be a democracy.
A number of suggestions have been made to deal with these problems.  Some are political, such as the introduction of proportional representation, more devolution and the use of referenda.  Some have focused on the role of the law.  These concerns were in part influential in bringing about the Human Rights Act itself.  But they also caused some judges to claim that Parliamentary sovereignty is no longer sacrosanct.  Writing extra judicially, John Laws, Stephen Sedley, and Lord Woolf in particular, have envisaged the possibility that in an appropriate case, the courts could strike down legislation which overrode fundamental rights.

It was Lord Irvine who described these views as “extra judicial Romanticism.”
  This has not discouraged some members of the House of Lords from showing some enthusiasm for this latter day Romantic movement.  In Jackson v Attorney General
 a nine member court of the House of Lords had to answer the question whether the Hunting Act and the Parliament Act 1949 which was used to implement it, were lawful statutes. The case raised fascinating questions about the legal concept of Parliament and the power of the judges to review the form in which legislation is passed.  Some of their Lordships addressed the particular question whether Dicey’s analysis of sovereignty still holds, whether it remains the bedrock of our constitution. Lord Bingham supported the orthodox analysis that Parliament could make or unmake any law whatsoever.
  However, Lord Steyn cast serious doubts about whether it could.  He referred to the devolution legislation, the European Communities Act and the Human Rights, Act which he said had “implemented a new legal order.”
“We do not in the UK have an uncontrolled Constitution” he proclaimed.
His conclusion was that:
“the classic account given by Dicey…. of the doctrine of the supremacy of Parliament, pure and absolute as it was, can now be seen to be out of place in the modern United Kingdom” 

Athough he did concede that it was still the general principle.

Lord Hope too, at least in part of his judgment, suggested that Parliament’s powers were themselves derived from the common law and hinted that in an appropriate case legislation might be struck down  He commented:
“…it is of the essence of supremacy of the law that the courts shall disregard as unauthorised and void the acts of any organ of government, whether legislative or administrative, which exceed the limits of the power that organ derives from the law. In its modern form, now reinforced by the European Convention on Human Rights and the enactment by Parliament of the Human Rights Act 1998, this principle protects the individual from arbitrary government. The rule of law enforced by the courts is the ultimate controlling factor on which our constitution is based.” 

In my judgment, Lord Steyn has not merely associated himself with the Romantics; like some of their nineteenth century Romantic predecessors, he is also a Revolutionary The reasoning relied upon to justify this approach is essentially as follows: the principle of Parliamentary sovereignty is a principle of the common law, and like any other common law rule, the judges can change it.. They may need to do so if fundamental constitutional principles, such as the rule of law itself or basic human rights, are being undermined.  To use Coke’s famous phrase, the reason of the common law can make good the deficiencies in the legislature.
In my view, the error in this analysis is to think of the principle of Parliamentary sovereignty as being like any other common law rule, or indeed, a common law rule at all. The traditional view, espoused more than sixty years ago by Professor Sir Willam Wade
, is that it is a unique rule in that it is the one common law rule which cannot be abrogated or changed by Parliament. That is because, to use the language of Professor Hart, it is the fundamental rule of recognition
, or if your penchant is for Hans Kelsen, it is the grundnorm of the system which has its roots in political fact. So it cannot be altered or entrenched by Parliament. Sir Wade thought it could be altered by the judges but not because they think that the constitutional order should give priority to some value above Parliamentary sovereignty.  The basic constitutional facts of the system must be as true for the judges as they are for Parliament; the rule simply reflects an underlying political consensus.   The rule may change if the political facts change that consensus, and the judges will need to alter or modify the rule to reflect any such change. But the judges are then merely declaring a fact.  They are recognising and responding to a change that has occurred, not promoting or encouraging one they would wish to see happen.
That is not to say that it would necessarily be wrong for the judges in an appropriate case to challenge or put to the test the principle of sovereignty. There may be circumstances where they feel morally compelled as guardians of the common law to refuse to give effect to what Parliament has enacted.  The issue almost arose in 2004 with the attempt by the government, acting through Parliament, to use the Asylum and Immigration Bill   to oust judicial review in most asylum cases.  There was uproar and the government backed down after two former Lord Chancellors, Lords Mackay and Irvine, indicated that they would speak against the proposal in the House of Lords
. Assuming that Parliament could have drafted a clause with sufficient breadth and precision so that not even the principle of legality could save the court’s jurisdiction - a difficult task given the level of judicial ingenuity - the judges would have had to decide whether to give effect to the ouster clause or not
.  
The constitutional implications could have been enormous. If the courts had refused to give effect to the clause, had exercised jurisdiction and struck down a decision to remove an asylum seeker as being unlawful, this could have led to a direct and immensely damaging conflict between Parliament and the courts. Officials who sought to deport individuals whom the judges held could not be lawfully expelled could have been acting in contempt of court. Parliament might have reasserted the legislation, or issued a fresh direction for deportation, and treated those same officials as being in contempt of Parliament for not removing the asylum seeker.  Fortunately, constitutional good sense prevailed and the issue did not come to a head.  But had it done so, and had the outcome had been in favour of the courts, either because Parliament retreated from the field or otherwise, this would have established a modification of the traditional common law rule entitling the judges at least in some very exceptional circumstances, to strike down Acts of Parliament themselves.  But if the judges had had to cede the day, it would have demonstrated that they could not exercise such power.  The principle of Parliamentary supremacy would have been reinforced, and the standing of the judges would in all likelihood have been diminished.  As with all attempted revolutions, it is only with hindsight that you know whether it has been successful. It would be foolish to embark upon the exercise without strong grounds for believing in its success.
If the Romantics are right, they would be acting correctly and constitutionally in 
refusing to give effect to an ouster clause of this nature.  They would be exercising their functions as guardians of a higher principle, the rule of law itself.  But if they are wrong, then constitutionally they would be trespassing on the powers of Parliament and seeking to effect a constitutional revolution.  As I say, they may be morally right to do so.  Sometimes revolutions are justified.  I might even have been tempted to join them on the barricades.  But in my view the judges would be the revolutionaries in that situation. 
The Human Rights Act.
So by the time the Human Rights Act was passed, the courts were already reinforcing common law principles and demonstrating some disquiet at their traditionally subservient role.  That Act has transformed the relationship, conferring far greater powers upon the courts than they have hitherto been entitled to exercise.  The principal features of the Act are well known. First, section 1 refers to the rights covered by the Act as “Convention rights”.  They are framed in identical terms to the rights covered by the Convention (although certain Articles are excluded from the definition.)  Second, the courts are given a duty under section 3 “so far as it is possible to do so” to read and give effect to all legislation, whether passed before or after the Act, in a way which is compatible with Convention rights.  Third, section 2 requires a court or tribunal to “take into account” Convention jurisprudence when interpreting the legislation. Fourth, Section 4 empowers the court in an appropriate case to declare an Act of primary legislation to be incompatible with a Convention right.  The exercise of this power only arises, however, where the interpretive power under section 3 cannot be adopted.  Finally, section 6 imposes a duty on all public bodies, which include the courts, to give effect to these Convention rights.
The relationship between sections 3 and 4 is of great importance.  Section 3 imposes a fundamentally new principle of statutory construction. Instead of seeking the intentions of Parliament, the courts ask whether the statute can be given a construction consistent with Convention rights.  If it can, the Act must be interpreted in that way. So the courts are performing what in many cases amounts to a legislative function; they are recasting legislation so as to have a different effect to that which Parliament envisaged and intended when it passed the Act. Adjudication merges into legislation in a manner arguably at odds with the doctrine of separation of powers.
 
It is, however, a cardinal feature of the Act that the Courts are not permitted formally to strike down legislation. They issue a declaration under section 4 - effectively, advice to Parliament - who in practice then take steps to amend the legislation, or such aspects of it as interfere with human rights. Section 10 of the Act provides a speedy procedure for making such amendments. There have been 17 final declarations and in all of them Parliament has either remedied or is in the process of remedying, the legislation.
  So pragmatically the formal lack of power to strike down an Act has proved to be of little moment.   Constitutionally, however, the fact that Parliament can choose to ignore the judge’s declaration is of the first importance.  It retains control over its own legislation and it asserts its right to ignore the guidance from the courts.
It is not at all fanciful to consider that this right might be exercised. The Government  might consider that the political benefits of not amending the law are more acceptable than the fall out from doing so. So political control is maintained; but only in cases where the courts do not have the option of using the interpretative power under section 3.  Where that power is utilised, there is an interference with the legislative process which is beyond Parliament’s control.  
The ostensible justification for the somewhat convoluted way in which the Act is drafted was to preserve the doctrine of Parliamentary sovereignty.  The assumption appears to be that if the judges could formally strike down an Act of Parliament, rather than declaring that it offends some human right, that would infringe the principle of sovereignty.  Strictly that is only partly correct.  Even if the judges had been given the power to strike down Acts of Parliament, that would not have been inconsistent with the positive aspect of the Diceyan notion of sovereignty.  Parliament would still have been entitled to pass whatever law it wished, including repealing the Human Rights Act itself. But it would have been inconsistent with the negative aspect of sovereignty because it would have allowed a court to strike down an Act of Parliament, albeit by permission of Parliament itself.
What rights are protected?
The House of Lords has considered in some detail the extent of the section 3 interpretative powers and when a section 4 declaration will be necessary.  They have interpreted their section 3 remit very broadly.  The leading case is now the Ghaidan v Godin Mendoza
.  The courts will rewrite the legislation by adding words if necessary, and they will refuse to give effect even to the plain language of the Act provided that the meaning they wish to give in order to preserve human rights is consistent with grain of the Act.  The approach is very similar to the application of the Marleasing doctrine employed with respect to EU law. 
So we have relatively clear, if controversial, guidance from the courts on how they will seek to construe an Act of Parliament compatibly with human rights, and where they will instead resort to a section 4 declaration. But we know far less about the logically prior question, namely what is the precise nature of the human rights that are being enforced? Until that question is answered, no sensible account can be given of the judges’ powers with respect to Parliament.  And in order to answer it, since the rights are created by Parliament, we have to ask how Parliament intended to define them.  Surprisingly the Act itself is far from clear on this central question; and the courts have if anything confused rather than clarified the issue.
There are broadly two different solutions to this question.  The first is what I will call the “autonomous rights” model. This says that Parliament has created a range of domestic rights, initially drawn from the Convention, but it has empowered the courts to determine the scope and application of those rights in the light of the particular cultural conditions within the UK.  The language of the rights reflects Convention rights, but their content is not necessarily the same.
The most powerful argument in support of this approach is the language of section 2 itself. The argument is that this language brooks no argument.  The courts need only have regard to the jurisprudence of the Convention; they are not required to follow it.  Indeed, in the Alconbury case, Lord Slynn stated, in a passage which has been frequently cited since, that the domestic courts are only obliged to follow Strasbourg where it lays down a clear and consistent line of authority.
 Even then, on this analysis it is not Parliament itself which requires this obedience to Strasbourg law; it is simply the way the judges have chosen to approach their task.
A further supporting argument is that the White Paper which preceded the Act commented that one of the advantages of the Act would be to enable domestic judges to “contribute towards this dynamic and evolving interpretation of the Convention”.
  There are numerous observations in the Parliamentary debates to similar effect.
  So, it is said, this suggests that the judges can mould human rights in a distinctly British character.
It does not follow from this approach that the courts will readily depart from Strasbourg.  Indeed, there are good reasons why they should not do so.  Strasbourg is a source of expertise and experience drawn from right across Europe from which any domestic court would want to benefit. Its decisions necessarily command considerable respect. Moreover, it is a firmly established principle of statutory construction that Acts of Parliament should if possible be construed in accordance with the UK’s international obligations.  This would oblige the UK courts to find that a claimant’s human rights were infringed if it were satisfied that Strasbourg would reach that conclusion.  However, the converse is not true; there would be no restriction on the domestic courts finding that human rights were infringed even if satisfied that in the circumstances Strasbourg would hold that they were not.  Indeed, Article 53 of the Convention provides in terms that nothing in the Convention derogates from the human rights which may be protected under national laws.
The practical effect of adopting this model is that the powers of the judges are “Strasbourg plus”; they should protect human rights at least as far as Strasbourg would, but they can go beyond that.  The judges are a little grander than the Strasbourg judges, what one might term the “new Strasbourgoisie;” they can extend human rights to areas where Strasbourg fears to tread. 

The alternative analysis to the autonomy model is the “mirror principle” model.  On this approach the duty of the courts is to go no further than Strasbourg.  This is not simply a judicial self denying ordinance; it is a consequence of the legislation itself. The courts must act as surrogates of the Strasbourg court; the judges are Strasbourg lookalikes. Their function is to reflect as best they can the decision which they believe the court in Strasbourg would take if it were faced with the issue before them (as of course, it might be.).
Contrary to the assumption made by some commentators
, this analysis does not rest on the premise that the courts are in fact enforcing Convention rights. Plainly the rights under the Act are domestic rights given effect by a UK statute.  As Lord Nicholls pointed out in Re Mckerr, the domestic and Convention rights are quite distinct; they operate in tandem, one at the domestic and one at the international level.
 But if Parliament intends that the courts should construe the domestic rights in the same way as Strasbourg would construe the identically worded Convention rights, this would require the domestic courts at all times to stay in Strasbourg’s shadow. Just as in the European Communities Act, Parliament has directed the courts to defer to decisions of the ECJ, so it can equally direct that in the human rights field it should replicate and apply the principles adopted by the European Court of Human Rights.
Is that in fact what Parliament has done?  There are a number of pointers suggesting that it is.   First, the rights established by the Act are called Convention rights and replicate those rights in the very same language. Domestic rights they may be, but the use of this particular language gives strong support to the notion that they should be analysed in exactly the same way as Strasbourg rights.
Second, the principal focus of the White Paper which preceded the Act and which reflects the underlying purpose of the legislation is to “bring rights home”.
 This was the major theme of the Act, repeated time after time when the Bill was passing through Parliament. It means that the great benefit which the Act confers is to enable English courts to grant remedies for human rights breaches which, prior to the Act coming into force, could only be obtained by a costly and time consuming legal expedition to Strasbourg.  This objective is also reflected in the preamble to the act which states that the Act is intended “to give full effect to the rights and freedoms granted under the Convention.”
Third, as we have seen, the Act itself has been drafted with some subtlety in order not to undermine the principle of Parliamentary sovereignty. Nonetheless, sections 3 and 4 together involve a significant shift in control over legislation. It is a reasonable inference, it might be said, that Parliament would not have intended these powers to be exercised save where it was imperative that they should be.  Such an imperative would only arise where the domestic legislation could be successfully challenged before the European Court of Human Rights.
Philip Sales has linked this last point with traditional constitutional principles in the following way.  The principle of legality requires the courts to assume that Parliament has intended not to undermine a fundamental constitutional principle unless it has done so expressly or by necessary implication. The established doctrine of Parliamentary sovereignty is so fundamental that it should not be assumed that Parliament would wish to undermine it more than was necessary.  It should not therefore be assumed that Parliament would cede to the judges any greater powers than they would need to ensure compliance with the state’s Convention obligations.

Furthermore, the supporters of this view would say that the arguments relied upon by those favouring the autonomous model are unconvincing. The language of section 2, namely merely having to have regard to Convention jurisprudence, is not decisively in favour of the autonomy model at all.  On the contrary, it is equally supportive of either model.  Section 2 has to be cast in the way it is because it would make no sense for Parliament to direct that judges are bound by Convention jurisprudence.  The Strasbourg court is not bound by its own decisions, not least because the Convention is a living instrument and its proper construction and application will change over time.  Old decisions may become outdated.  Indeed it is pertinent to note that there was a proposed amendment which would have required the courts to be obliged to follow Strasbourg jurisprudence but the then Lord Chancellor, Lord Irvine, rejected it essentially for these reasons.

Further, there will be many cases where the court is faced with a particular set of facts to which the jurisprudence of Strasbourg provides no clear answer. In those circumstances, the courts can perforce do no more than have regard to such material from the Strasbourg institutions as it finds to be of assistance.  There is nothing to be bound by.  Lord Slynn’s observations in Alconbury are also consistent with the mirror model.  They impose an obligation to follow Strasbourg where the jurisprudence gives a clear answer. If the autonomous model is correct, why should the judges follow Strasbourg when the clear line of authority denies that human rights are infringed if the domestic judges think that they are?  Why should the judges fetter their power to go beyond Strasbourg, however rarely in practice they may wish to exercise it?
Similarly, the point about domestic courts contributing to the development of Convention principles is equally applicable whichever model is adopted.  The domestic courts will now frequently have to reach a decision with respect to the application of human rights principles in cases which subsequently go to Strasbourg, or where no clear jurisprudence can be discerned.  Even adopting the mirror principle their decisions will necessarily be influential in Strasbourg - indeed, arguably more influential if the Strasbourg court understands the UK judges to be trying to approach the case in precisely the same way they do.
It must be emphasised that this approach does not reduce the judges’ role to a purely mechanical process nor does it in any way undermine their significance of the judicial role.  It simply requires the judges to approach a human rights issue as would the Strasbourg court, having regard to the sources typically considered by that court, and adopting the purposive approach required for dealing with human rights instruments.  The courts will still have to assess and weight the Strasbourg case law. For example, in Al Skeini,
 where the issue was the territorial effect of the Human Rights Act, the courts had to decide whether to follow a Grand Chamber decision or a more recent Chamber decision.  They opted for the former.  Moreover, the courts will frequently have to apply Convention principles in cases where they supply no clear answers.  But as long as they approach the matter as the Strasbourg court would and find a breach of human rights, they can assume that Strasbourg would have done so.  If they are wrong, Strasbourg can overrule them.
What approach have the judges adopted?

Perhaps one of the more surprising features of the Human Rights Act is that even after being in force for almost nine years,  there is still real uncertainty about which of these models the courts are applying.. In the recent case of In Re G,
 which concerned the right of unmarried couples in Northern Ireland to adopt children, Baroness Hale began her judgment by noting that the case raised a number of fundamental issues, including the following: 
“Are the “Convention rights” for the purposes of section 1(1) of the 1998 Act, the rights as defined by Strasbourg but given effect in the United Kingdom, or are they the rights defined by United Kingdom law within the parameters defined by Strasbourg?” 

Given the number of cases determined by the House of Lords, it is curious that there has been relatively little considered jurisprudential analysis of this fundamental question.
Perhaps the approach which has received most support from their Lordships is the well known, and oft cited passage in the judgment of Lord Bingham in the case of Ullah v Special Adjudicator 
.   It bears repetition:
“In determining the present question, the House is required by section 2(1) of the Human Rights Act 1998 to take into account any relevant Strasbourg case law. While such case law is not strictly binding, it has been held that courts should, in the absence of some special circumstances, follow any clear and constant jurisprudence of the Strasbourg court: R (Alconbury Developments Ltd) v Secretary of State for the Environment, Transport and the Regions [2001] UKHL 23, [2003] 2 AC 295, paragraph 26. This reflects the fact that the Convention is an international instrument, the correct interpretation of which can be authoritatively expounded only by the Strasbourg court. From this it follows that a national court subject to a duty such as that imposed by section 2 should not without strong reason dilute or weaken the effect of the Strasbourg case law. It is indeed unlawful under section 6 of the 1998 Act for a public authority, including a court, to act in a way which is incompatible with a Convention right. It is of course open to member states to provide for rights more generous than those guaranteed by the Convention, but such provision should not be the product of interpretation of the Convention by national courts, since the meaning of the Convention should be uniform throughout the states party to it. The duty of national courts is to keep pace with the Strasbourg jurisprudence as it evolves over time: no more, but certainly no less.”
Read as a whole, this analysis is only consistent with the mirror principle. The courts can neither dilute Convention principles, but nor can they as a matter of construction provide for greater rights. Of course, the State can do so by legislation and the courts can do so by extending the common law, but they cannot do so under the Human Rights Act itself.  The reason, as Lord Bingham explains, is that section 6 forbids this. That section obliges the courts to act compatibly with Convention rights and Lord Bingham takes those to mean the rights which are defined in Strasbourg. The analysis is therefore premised on the assumption that the Convention rights as defined in the Act mean what they appear to say, namely that they are intended to be identical to those which arise under the Convention. Parliament is intending the courts to construe the domestic rights in precisely the same way as Strasbourg would construe Convention rights. Since Strasbourg alone can give an authoritative meaning to the Convention rights, it follows that it alone gives the authoritative meaning to the identical rights conferred by the Act. Hence Lord Bingham’s conclusion: the courts must keep pace with Strasbourg no more but certainly no less. This analysis is wholly consistent with observations Lord Bingham has made in other cases, to the effect that the purpose of the Act is not to create fresh rights but merely to provide domestic remedies for rights created under the Convention.

In R (Al-Skeini) v Secretary of State for Defence, which concerned the territorial scope of the Act, Lord Brown quoted this passage in Ullah but slightly modified the conclusion.  He commented that instead of saying that the court should keep step with Strasbourg “no more but certainly no less” Lord Bingham might equally have said  “no less but certainly no more.” 
 Lord Brown’s concern was that a too generous an interpretation of human rights cannot be remedied because the State cannot appeal to Strasbourg, whereas an over-restrictive interpretation can be put right in Strasbourg. So if the courts are too defensive in their approach to human rights cases, in the sense of seeking to ensure that they will not ultimately be overturned in Strasbourg, then that could lead to findings that human rights have been infringed where Strasbourg would hold otherwise. The problem arises, of course, because unlike the situation in EU law there is no reference procedure whereby Strasbourg can be asked to rule on an issue of Convention before the domestic courts reach a final determination. If there were such a procedure, it would make it plain beyond doubt that what is in issue is the scope of Convention rights as defined in Strasbourg rather than a different set of domestic rights construed by the UK courts. 
Exceptional circumstances.
Lord Bingham recognised in Ullah that there may be exceptional circumstances where the courts would not be obliged to follow Strasbourg, although he did not identify what they would be.  Plainly they would have to be principled exceptions, consistent with Parliament’s intentions in the 1998 Act.  I would identify three possible exceptions from the authorities, two of which are supported by authority.
The first exception is linked to Lord Brown’s observations in Al-Skeini. There may be cases where the court thinks that in the light of current Strasbourg jurisprudence the Strasbourg court would be likely to find that human rights are infringed, but the domestic court feels that this would be wrong and that a carefully reasoned judgment might persuade Strasbourg to the contrary view. In my opinion, that would be a legitimate reason for departing from what might appear to be the current state of Strasbourg law. The court would be making a decision which it believed that Strasbourg could take and should take. This is an exception that should more readily be embraced by the Supreme Court than any inferior courts because of its standing and reputation. It would be entering into a dialogue with Strasbourg and would have a realistic chance of influencing the development of Convention law in a way envisaged by the White Paper
.

A second exception was identified by Lord Hoffmann in Alconbury, namely a situation where the domestic courts feel that it would undermine a fundamental principle of the constitution if they were to construe legislation so as to give effect to Convention rights. That case concerned the distribution of power under planning legislation. Lord Hoffmann said that Strasbourg jurisprudence would not compel their Lordships to reach a decision “fundamentally at odds with the distribution of power under the British constitution.” 

A third exception is where an apparently clear and potentially binding Strasbourg authority is based on a misunderstanding of domestic law or has been reached on the basis of insufficient information.  Plainly it would be nonsense to follow Strasbourg in those circumstances.  An example is provided by the case of Spear
  The House of Lords refused to follow a decision of the Strasbourg court, Morris v United Kingdom
, which had held that court martial proceedings in the United Kingdom were not compatible with the fair trial requirements under Article 6 because the court was not sufficiently independent. Lord Rodger, with whom all their Lordships agreed, refused to follow this case, notwithstanding that it was a recent one, because the Strasbourg court did not have sufficient and full information.
  Subsequently the Grand Chamber of the Court in Cooper v United Kingdom
 resiled from Morris thereby justifying their Lordships’ approach. 
Subsequent House of Lords cases have either followed or modified Ullah,
 but Lord Bingham’s comments have tended to provide the starting point for any analysis of the judicial role under the Act. 
Perhaps the most important qualification is In re G.  This is a case which would merit a lecture on its own, but I must focus on just one aspect.  It concerned legislation in Northern Ireland which provided that unmarried couples could not adopt as a couple. Their Lordships held, by a majority of 4:1, that this infringed Article 8, read with Article 14 of the Convention. The most powerful factor leading them to that conclusion was the fact that the very same legislation, in another provision, recognised that the child’s interests should be paramount.  The barrier to unmarried couples was inconsistent with that principle since it disqualified an unmarried couple however excellent and desirable they may be as parents. So what is arguably a fundamental right, the paramount interests of the child, informed the Convention rights of the prospective parents.  Three of their Lordships considered that in the current state of Strasbourg jurisprudence, the ECtHR would reach that conclusion.  However, they went on to consider what the position would be if Strasbourg had taken the view that the case fell within the margin of appreciation.  

Lord Hoffman’s judgment, with whom Lord Hope and Lord Mance expressly agreed, sought to limit the application of Ullah so that it would not apply in margin of appreciation cases. There was, he thought, nothing requiring Lord Bingham’s injunction, “keep pace with Strasbourg, no more and certainly no less” to be applied in that situation. Strasbourg finds that there is a margin of appreciation where it takes the view that different States could reasonably reach different conclusions as to whether or not human rights are infringed with respect to the issue before them.  Lord Hoffmann held that since it was then open to the state to determine the position for itself, and that in an appropriate case - and this was one - the courts could conclude that what had been enacted involved a breach of human rights.
Lord Hoffman in his judgment first analysed the principles underlying the Convention in conventional Strasbourgeoisie terms.  His analysis could not have been clearer.  Having emphasised the uncontroversial point that the rights conferred by the Act are domestic and not Convention rights, he said this: 

“In the interpretation of these domestic rights, the courts must “take into account” the decisions of the Strasbourg court. The language makes it clear that the United Kingdom courts are not bound by such decisions; their first duty is to give effect to the domestic statute according to what they think is its proper meaning, even if its provisions are in the same language as the international instrument which is interpreted in Strasbourg.”

He then referred to Lord Bingham’s analysis in Ullah and said that it provided good reasons why it will usually be desirable for the domestic courts to follow Strasbourg, such as giving effect to international obligations and “the general desirability of a uniform interpretation of the Convention in all member states.”
  None of these considerations posed a problem, he said, if Strasbourg had formed no fixed view but had left it to each state to resolve the particular human rights question under the margin of appreciation. 
I respectfully suggest that this analysis does not accurately reflect the basis of Lord Bingham’s reasoning. In Ullah Lord Bingham was not stating merely that it was desirable for the court to follow Strasbourg. He was saying it was a duty under section 6 for the court to do so. As I have said, that can only be on the premise that in the usual case at least, Convention rights under the Act must be given the same meaning as in the Convention itself. There is in truth a fundamental difference in the underlying jurisprudential analysis between Ullah and In Re G, the former adopting the mirror principle and the latter the autonomous principle.
In any event, even if the autonomous model is the correct one, I have difficulty with this analysis. Nothing in the Convention prevents domestic courts from finding breaches of human rights where Strasbourg would hold otherwise.  If the domestic courts can go further, as the autonomous model postulates, then why should it matter whether the European Court of Justice would consider the case to be within the margin of appreciation or not? Why should the exercise of the power to depart from Strasbourg be contingent on an initial assessment that Strasbourg would consider the case to fall within the margin of appreciation? On the autonomy model it is open to the domestic courts to say that Strasbourg is dragging its feet on a particular matter and that the domestic court considers that it ought to go further.  It does not have to wait until the European Court of Human Rights gives it permission by locating an issue in the margin of appreciation.
If Ullah is laying down the correct principle - and I respectfully think that it is - then the approach in In Re G is simply not permissible.  The Northern Ireland Assembly had deliberately chosen not to allow unmarried couples to adopt.  However irrational and steeped in prejudice that was, and however inconsistent with the best interests of the child it may have been, Strasbourg would not have granted the claimants a remedy once it had concluded that the case fell within the margin of appreciation.  Northern Ireland was, at least for the present, keeping pace with Strasbourg, if only just.  The court in In Re G was not bringing rights home; it was creating home rights
. 

Another variation on the Ullah approach is suggested by Lord Steyn in the Marper case.
 That raised the issue whether DNA samples provided by persons who have been arrested could be retained or whether that infringed their Article 8 rights, read with Article 14. This, in fact, was an example of a situation where the House of Lords held that there was no human rights infringement and the Strasbourg court subsequently disagreed and held that there was. In the Court of Appeal the judges had expressed the view that whether or not retaining material of this kind engaged Article 8 was to be considered in part by reference to the particular cultural attitudes which prevail in the United Kingdom about the state storing information of this nature. Lord Woolf referred to George Orwell’s ‘1984’ and Aldus Huxley’s ‘Brave New World’ to support the conclusion that retaining this data would be seen in the UK at least as an interference with an individual’s private life.
When the case came to the House of Lords, their Lordships were not too persuaded by the strength or relevance of the literary references.  In any event, Lord Steyn held that whether or not Article 8 was engaged was a question on which the UK courts should follow Strasbourg although on the question whether there was justification for interfering with Article 8 if it was engaged, local circumstances could be taken into consideration.
 Lord Mance has since followed and adopted that distinction, including in the In Re G case itself. 

Again, however, I respectfully doubt whether this is a sustainable analysis. If the domestic courts can reach their own view independently of Europe, albeit taking into account Convention jurisprudence, what is the jurisprudential basis for seeking to distinguish the different questions that arise when considering whether human rights are infringed?  Why conclude that the mirror principle applies to some but not others? If the autonomy model is correct, why shouldn’t the domestic courts be permitted to take the view that Article 8 has a wider scope domestically than would be recognised in Strasbourg?
It is difficult to see any warrant in the statutory language for this approach. It may be the case that in fact, questions of justification will more fully engage cultural differences than the question whether a particular Article of the Convention is engaged, but that is not always so and must be  irrelevant when determining the scope of the judges’ power.
Conclusions.
The Human Rights Act has undoubtedly transformed the relationship between the courts and Parliament. It is not of the judges’ choosing; the powers have been ceded to them by Parliament and at least for the present, Parliament can take them back. But until they do so the powers conferred by sections 3 and 4 of the Human Rights Act have significantly limited the autonomy which Parliament has traditionally exercised over the legislative process. 
It seems to me that with respect to two pivotal features of the Act, namely the nature of the rights created by the Act and the related question of precisely what the judges think they ought to do with them, there is as yet no consistent and clear judicial analysis. Is the judges’ task as best they can effectively to put themselves in the position of the Strasbourg court? Or can they strike out and protect human rights in areas where Strasbourg has refused to so?  Are they Strasbourg surrogates or the new Strasbourgeoisie?

In practice, however, whichever model is adopted, Strasbourg will continue to cast a long shadow. This has proved to be frustrating to those who had perceived the Strasbourg Court as merely laying down what they term minimum principles of human rights to be built upon by the domestic courts. They see their expectations being frustrated by pusillanimous judges who have failed to take advantage of the opportunity given to them and treated Strasbourg standards as a ceiling.. I think the expectations may well have been misconceived and that if the Human Rights Act is properly analysed, it will be seen that the powers were never there in the first place.  But even if I am wrong about that and the autonomy model is the correct construction of the Act, the courts are surely right to tread warily in the exercise of these new powers. 

The Act has inevitably embroiled judges in decisions of a political character. One only has to look at the issues which arise when dealing with matters of terrorism and state security. Inevitably they are maligned by one quarter or another, whatever their decision. In my view there is much to be said for relying on the Convention jurisprudence and being able to justify the decisions as being in line with established standards which currently find favour across Europe. 
The future.

Of course, all this may change.  A new government may adopt a new Human Rights Act more specifically directed at domestic human rights, and the role of the judges may be further clarified.   Even if the unthinkable were to happen, and the UK were to withdraw from the Convention and repeal the Human Rights Act, judicial experience of the Act would undoubtedly leave its mark on the role of the courts. It would invigorate and refresh the common law - as to some extent it is doing already - and the principle of legality, the common law protection for fundamental constitutional rights, would doubtless be reasserted in novel and surprising ways.  Who knows, even the Romantics who think that Parliamentary supremacy should be relegated to the rule of law could gain converts. 
.
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